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PART I. — OVERVIEW

1. Given the lack of any meaningful progress by the Companies (as defined below) in bringing
forward a viable plan of compromise or arrangement, despite suggestions to stakeholders for
months that management had a pending deal in place,' Westbrick Energy Ltd. (“Westbrick™),
moving first, entirely at its own expense, has prepared a fully articulated plan of compromise
and arrangement (the “Plan”) for the creditors of T5 SC Oil and Gas Limited Partnership
(“T'5”).

2. Westbrick brings this application (“Westbrick’s Application”) under the Companies’ Creditors
Arrangement Act (Canada) (“CCAA”), in its capacity as a creditor of T'5, seeking relief including,

but not limited, to the following:
(a) an order (the “Meeting Order”), which will, inter alia:

@) authorize the filing of the Plan. A copy of the proposed Plan is found at
Schedule “B” to the Westbrick Application, related to the matters noted

herein;

(i) authorize and direct that the Monitor (as defined below) call, hold and conduct

a meeting of creditors (the “Meeting”) to consider and vote on the Plan; and

(iif) set the date for the hearing of Westbrick’s motion seeking sanction of the Plan

should the Plan be approved at the Meeting.
3. This Court should grant the requested relief for, inter alia, the following reasons:

(a) Westbrick’s Plan is a comprehensive and fair plan and Westbrick is not seeking the

approval of the Plan, rather, simply a vote on same;

(b) a plan of compromise or arrangement with respect to T5 may be filed by any interested
party other than Westbrick, with the approval of this Court, on or before a date to be

discussed with the Monitor, and therefore, this will allow the creditors greater

I Affidavit of Maninder (Moe) Mangat, sworn April 8, 2021 (the “Mangat Affidavit”), at para 23
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flexibility to consider any other plans any interested parties with standing may
propose,” and the possibility of a “dueling plans” scenatio should be embraced: it will

ensure a robust and competitive process that will improve creditor outcomes;

(© accepting Westbrick’s Application is more beneficial to the creditors, as creditors

should determine whether they do, or do not accept the plan as finally filed,;

(d) for a creditor-led plan to be put to creditors, it simply should not be “clear and obvious
that the creditor-led plan will fail” - Westbrick’s Plan is attractive to creditors and has

a high probability of success; and

(e) there is no basis for concluding that the Plan cannot achieve the approval of the

required majorities.
PART II. - BACKGROUND

4. Westbrick is a creditor of T5, Calgary Oil & Gas Syndicate Group Ltd., Calgary Oil & Gas
Intercontinental Group Ltd., Calgary Oil and Syndicate Partners Ltd. and Petroworld Energy
Ltd. (collectively, the “Companies”), as a result of a Debt Purchase Agreement that it has
entered into with a number of certain of the Companies’ creditors, including, without
limitation, 664961 Alberta Ltd., All Choice Rentals Ltd, Arbutus Production Services Ltd.,
Bailey’s Welding and Construction Inc., Bernie Lublinkhof Welding Ltd., CTL Corrosion
Technologies, Eldorado Pressure Service Ltd., Foothills Tank Rentals Ltd., Lamb’s Trucking
Ltd, Nelson Bros Oilfield Services (1997) Ltd., Rocky Mountain Valve Services Ltd., and
Medicine River Oil Recyclers Ltd., pursuant to which Westbrick purchased certain outstanding

indebtedness owed by the Companies or certain of them to the said creditors.’

5. Pursuant to an Order (the “Initial Order”, as amended and restated from time to time) that
was granted by The Honourable Mr. Justice D.B. Nixon of the Court of Queen’s Bench of

Alberta (the “Court”) on February 11, 2021, the Companies were granted relief under the

2 Mangat Affidavit, at para 29(a).

3 Mangat Affidavit, at para 4.
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provisions of the CCAA proceeding (the “CCAA Proceeding”), and, BDO Canada Limited

was appointed as monitor (the “Monitor”) of the Companies.

0. Westbrick has provided a proposal (the “Proposal” or “Purchase Agreement”) to the
Companies and the Monitor, on behalf of all of the creditors. The Proposal is supported by
Crown Capital Partner Funding, LP, by and through its general partner Crown Capital LP
Partner Funding Inc. (collectively, “Crown Capital”) the secured creditor of T5, and the
Sunchild First Nation. The Purchase Agreement includes the terms and conditions whereby
Westbrick would acquire all of the Ferrier Area assets of T5 within a specified area (the
“Westbrick Transaction”), which, together with the version of the Purchase Agreement
related thereto, is attached as Exhibit “A” to the Affidavit of Maninder (Moe) Maninder (the
“Mangat Affidavit”), filed concurrently with this Brief of Law, for a purchase price of
$34,100,000 (the “Purchase Price Funds”). The Westbrick Proposal has an approximate
total value to creditors $36,100,000 or more. For certainty, the $36,100,000 is comprised of (a)
approximately $500,000 of return of same to creditors related to cash collateral that is currently
restricted for providing letters of credit; (b) $1,500,000 for the Companies’ cash position at

the Effective Time of the Westbrick Transaction.*

7. In light and because of the uncertainties surrounding the Companies’ restructuring efforts,
Westbrick proposed its own, fully particularized Plan, which plan is comprehensive and
tangible.” The Purchase Price Funds will fund the Plan and the distributions to unsecured
creditors after payment of any Post-Filing Payables and the Excluded Cure Costs (as such
terms are defined in the Purchase Agreement), CCAA Charges (as defined in the Plan) and to
the Unaffected Creditors (as defined in the Plan). The intention is for the funds that are
remaining from the Purchase Price Funds after the payment of any Post-Filing Payables and
the Excluded Cure Costs, CCAA Charges, all Priority Claims and claims of Unaffected
Creditors (the “Distribution Funds”), to be distributed to the creditors on a pro rata basis. As
a claims process has not yet been conducted by the Companies and/or the Monitor, Westbrick

is unable to confirm with certainty the amount of Distribution Funds and therefore supports

4 Mangat Affidavit, at para 6.

5> Mangat Affidavit, at para 24.

32147289.5



-5

an application for a Claims Procedure Order approving a claims procedure for the

confirmation and adjudication of claims against T5.°

8. The Sunchild First Nation, Crown Capital, and the following creditors of the Companies, have

indicated their support of the Westbrick Transaction:’

(a) Trican Well Service Ltd.

(b) Savanna Drilling Corp

(© Blackstone Drilling Fluids Limited

(d) Colter Energy LP

(e) X-Site Energy Services

® Nexsource Power Electric & Controls Inc.
) Fedmet Tubulars

(h) Energetic Services Inc

@) Isolation Equipment Services

G) Ted Beath Welding Ltd.

k) High Country Oilfield Transportation Inc.
0 Longhorn Oilfield Services

(m)  Silver Springs Enterprises Ltd.

(n) Thru Tubing Solutions

(o) 908750 Alberta Ltd O/A Shane Muyres Trucking
) Impulse Downhole Tools

@) Hayduk Picker Service Ltd.

(x) 1684366 Alberta Itd. (Lyle Mcgratton)

(s) Neway Oilfield Services

® Tryson Energy Services Inc

®) Enercorp Sand Solutions

(v) Core Completions

(w) High Arctic Energy Services

6 Mangat Affidavit, at para 8.

7 Mangat Affidavit, at para 10.
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x) Goliath Snubbing I.td

%) Total Oilfield Rentals LP
(2) Iron Man Energy

(aa)  Certarus Ltd.

(bb)  Silverback Steam & Heating Rentals Inc.

B. Notably, Westbrick has support of creditors with the aggregate of over $5,080,000 of debt.
These creditors represent 44.5% of the total amount owed to unsecured creditors.
Alternatively, when combined with the support from Crown, Westbrick has support from

84.5% of the amount owed all the creditors.?

The Plan

9. A copy of the Plan is attached at Schedule “B” to Westbrick’s Application. Capitalized terms

used herein are defined in the Plan.
10. The key business terms of the Plan are as follows:’

(a) The Plan is intended to effect the distribution of the Distribution Funds that
Westbrick will be obligated to provide to the Monitor for, inter alia, distribution to the
creditors of T5 pursuant to the Westbrick Transaction and payment of the Proven
Claims as set forth in Article 3 and Article 4 of the Plan, and to effect a full, final and
irrevocable compromise, release, discharge, cancellation and bar of all Settled Claims

against the Released Parties and T5.

(b) The Plan is put forward in the expectation that the Creditors, when considered as a
whole, will derive a greater and more certain benefit from the implementation of the
Plan than they would in the event of a bankruptcy or forced liquidation of T5 or the

Companies.

8 Mr. Mangat’s Affidavit, at para 11.

9 Mr. Mangat’s Affidavit, at paras 24-28.
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The Plan provides for a distribution of the Purchase Price Funds to the Creditors

within thirty (30) days of the Plan Implementation Date in the following manner:

@) payment in full of any Post-Filing Payables and the Excluded Cure Costs,
CCAA Charges, and to the Unaffected Creditors;

(i1) payment in full of each and every Priority Claims. It is to be noted that, to the

best knowledge of Westbrick, no such Priority Claims exist; and

(i)  payment of the remainder of the Distribution Funds to the Creditors,
excluding those mentioned in sub-paragraph 2.2(a) of the Plan, on a pro rata

basis among them.

Section 3.1 of the Plan provides that all Creditors shall constitute a single class and all

Creditors shall vote as a single class.

To the extent that the Plan is approved by the required majority of Creditors, the Plan
sanction hearing would be held no later than on or before June 1, 2021 (subject to the

availability of the Court) to request the Approval Order.

The parties must then await the expiry of the deadlines for any appeal of the Approval

Otder and the Approval and Vesting Order to become a Final Order.

Once the Approval Order has become a Final Order, Westbrick will deliver to the
Monitor the Purchase Price Funds within no more than ten (10) days following their

receipt of the Monitor’s written notice certifying that the Approval Order became a

Final Ordetr.

Subject to the terms of the Plan, the Monitor will proceed with disbursement within

thirty (30) days of the Plan Implementation Date.



The Meeting Order

11. The key features of the Meeting Order are listed below. A copy of the Meeting Order is

attached at Schedule “A” to Westbrick’s Application. The outstanding dates noted below require input

from the Monitor. Capitalized terms used herein are defined in the Meeting Order."

(@)

(b)

©

(d)

©

(®)

The Meeting Order provides for a plan of compromise or arrangement with respect
to T5 that may be filed by any interested party with standing other than Westbrick,
with the approval of this Court, on or before W, 2021, as same may be amended, varied
or supplemented, from time to time, in accordance with its terms (the “Alternative

Plan”).

In order for any Alternative Plan submitted by any third party to be considered and
voted upon at the Creditors” Meeting, the party filing said Alternative Plan shall have
obtained, as soon as possible and by no later than B, 2021, an order of this Court

authorizing the filing of such Alternative Plan.

The Monitor is authorized to call, hold and conduct the Creditors’ Meeting on the
Meeting Date (M), at an electronic location to be determined by the Monitor, in
consultation with Westbrick, for the purpose of considering and, if appropriate,

approving the Westbrick Plan and any Alternative Plan.

The Monitor may appoint scrutineers for the supervision and tabulation of the

attendance, quorum and votes cast at the Creditors’ Meeting.

The Companies and Westbrick shall be entitled to examine any and all Proofs of Claim
(as defined in the Plan) received by the Monitor as well as to examine the tabulation

of the attendance, quorum and votes by the scrutineers appointed by the Monitor.

The Monitor shall publish on the Monitor’s Website and send the following
documents to the Service List and to all known Creditors, by prepaid regular mail,

courler, fax or email, by no later than 5:00 p.m. (Calgary time) on or about B, 2021:

10 Mangat Affidavit, at paras 29 and 30.
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©) Copy of the First Notice to Creditors; and

(i) a copy of the Claims Procedure Materials (as said term is to be defined in the

Claims Procedure Order).

The Monitor shall publish on the Monitor’s Website and send the following
documents to the Service List and all known Creditors, by prepaid regular mail,

courler, fax or email, by no later than 5:00 p.m. (Calgary time) on B, 2021:

©) a copy of the Second Notice to Creditors, which will include a reference to the

Monitor’s Website where Creditors may access copies of the present order;
(i) a copy of the Westbrick Plan, and, if applicable, any Alternative Plan; and
(ii1) a copy of the Voting Letter and Proxy.

on or before 5:00 p.m. Calgary time, on B, 2021, the Monitor shall publish on the
Monitor’s Website and send to the Service List the Monitor’s report on the Westbrick
Plan and, where applicable, any Alternative Plan, and upon receipt of a request to that
effect by any Voting Creditor after B, 2021, send by email a copy of said report to any

such Voting Creditor.

12. Following the Meeting, Westbrick will seek an Order from the Court no later than on or before

June 1, 2021 seeking an order approving and sanctioning the Plan.

PART III. — ISSUES

13. Should the Court grant Westbrick leave to file a plan of arrangement or compromise to

creditors within this CCAA Proceeding? Yes.

14. Should the Court grant the Meeting Order, including authorizing and directing Westbrick to

call and conduct the Meeting in accordance with the Meeting Order? Yes.

32147289.5
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PART IV. — LAW AND ANALYSIS

15.

16.

17.

18.

19.

It is well established that the CCAA is remedial legislation, intended to facilitate compromises
and arrangements. The Court should give the statute a broad and liberal interpretation so as

to encourage and facilitate successful restructurings whenever possible."

The remedial purpose of the CCAA is to permit the debtor company to continue to carry on
business and avoid the devastating social and economic consequences of liquidating its assets."”
This purpose guides the exercise of all judicial discretion under the CCAA, including the
decision of whether to direct a meeting of creditors and the classification of creditors at those

rneetings.13

The Court has considerable discretion under sections 4 and 5 of the CCAA, to order a meeting

of creditors or class of creditors.™
The Notion of a Creditor-led Plan is not Novel

A creditor-led plan of arrangement or compromise is a tool to that end, and the Court is
encouraged to allow a creditor-led plan to be put to the stakeholders if it is in the best interests

of the debtor and its stakeholders to do so."”

Certainly, the notion of a creditor-led plan is not novel. In Re: Royal Oak Mines, 1999 CanlL.I
14843, where a debtor company filed for CCAA protection, Justice Farley explicitly observed

that any creditor in the CCAA proceeding may bring forward a plan with Court approval:'®

11 Chef Ready Foods Ltd. v Hongkong Bank of Canada, (1990), 4 CBR (3d) 311 BCCA) [Chef Ready] [Tab 1].

12 Century Services Ltd. Re, 20710 SCC 60 at para 15 [Tab 2]; and 9354-9186 Quebec Inc. v Callidus Capital Corp, 2020 SCC 10
at paras 40-42 [Tab 3].

13 Nova Metal Products Inc. v Comiskey (Trustee of), 1990 CarswellOnt 139 at para 64 [Nowva] [Tab 4]; Canadian Airlines Corp.
Re, 2000 CarswellAlta 623 at para 14 (QB) fCanadian Airlines] [Tab 5].

14 CCAA, ss 4-5.

5 Unigue Broadband Systems Inc., Re, 2013 ONSC 676, at para 52 [Tab 6].

16 Royal Oak Mines Inc., Re, [1999] OJ No 864 at para 5(19) [Tab 7].
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“19. Any one who is dissatisfied with the present CCAA proceedings or their
progress (or lack thereof) may, with the approval of the Court, institute a
creditor CCAA proposal or take other legal steps. Parties should very carefully
consider the situation and the circumstances generally before taking such a

step”.

Westbrick has carefully considered the current situation and circumstances and believes that
such circumstances warrant a creditor-led CCAA proposal, and that the Plan presents the best
alternative for T5’s stakeholders.'” Westbrick has engaged advisors and professionals to assist

with this process, and to put forward a Plan that would provide the greatest benefit for

Creditors of T5.

This is because the Companies have made several attempts to restructure and the Courts have
been more than reasonable in allowing the Companies to consider same, to no avail. In fact,
on March 4, 2021, the Honourable Mr. Justice D.B. Nixon heard a motion by the Companies
for (among other things) a further extension of the stay of proceedings, which would allow
the Companies to “engage and pursue a transaction with the Third Party and canvass potential

9518

restructuring options” " and such relief was granted up to and including April 15, 2021. It does

not appear that the subject restructuring option has cornpleted.19

Despite multiple outreach efforts to potential new investors, the Companies have been unable

to materialize any new capital raises.”

Westbrick is not seeking approval of the Plan

23.

The Court is not required to address the fairness and reasonableness of the Plan at this stage,,

unless it is obvious that a plan would not be approved by the affected creditors.”

17 Mr. Mangat’s Affidavit, at paras 24-28.

18 The Companies’ Application heard on March 4, 2021, at para 10.

19 Mangat Affidavit, at para 22.

20 Mangat Affidavit, at para 22.

2L Re ScoZine Ltd., Re, 2009 NSSC 163 at paras 4-7 [ScoZinc] [Tab 8].
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24. The Honourable Justice Duncan R. Beveridge of the Supreme Court of Nova Scotia in ScwZine
L. (Re), 2009 NSSC 163 stated, when referring to the position of MacAdam | in Re Federal
Gypsum 2007 NSSC 384, that:

[6] I think it fair to say that MacAdam J., although not expressly but by necessary
implication, preferred the lower standard facing a debtor company in submitting its plan to
the Court for a preliminary approval. At para. 12 he wrote:

[12]  In view of the relatively low threshold on the Company in seeking
Coutt approval to have a plan of arrangement submitted to the creditors for
a vote, I am satisfied the plan should proceed and the creditors should
determine whether they do, or do not accept the plan as finally filed.

[7] In my opinion it should not be up to the Court to second guess the probability of
success of a proposed plan of arrangement. Businessmen are free to make their own views
known before and ultimately at the creditors’ meeting. It seems to me that the Court should
only decline to give preliminary approval and refuse to order a meeting if it was of the view
that there was no hope that the plan would be approved by the creditors or, if it was approved
by the creditors, it would not, for some other reason, be approved by the Court.

[Emphasis added)]

25. Westbrick is not seeking approval of the Plan at this stage. Rather, they are only seeking to file
the Plan for consideration by the affected Creditors at the Meeting. Westbrick believes that
the Plan is a realistic route available to the benefit of the Creditors, notwithstanding that Nixon
J granted a further extension of the stay of proceedings on March 4, 2021, which would, inzer
alia, allow the Companies to “engage and pursue a transaction with the Third Party and canvass
potential restructuring options”, such additional time did not result in any executable

proposals for a recapitalization or sale transaction.”

26. For the reasons set out herein, the concerns regarding the fairness of the Plan are more
properly addressed at the sanction hearing. Westbrick will be seeking to schedule the sanction
hearing prior to June 1, 2021, which will provide ample time for relevant stakeholders to

advance any arguments they wish to make on the fairness of the Plan.”

22 Mangat Affidavit, at para 22.

23 Mangat Affidavit, at para 26(c).
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The Creditor-led Plan should be put to Creditors if it is not “Doomed to Fail”

It is similarly well established that determining whether or not it is in the best interests of
stakeholders to consider a creditor-led plan involves a fairly low threshold. The Court ought

not to order a meeting of creditors on/y in cases where:

(a) the proposed plan is “unworkable and unrealistic in the circumstances” and “creditors
have nothing to be gained from considering it” (per Justice Blair in Re: Canadian Red

Cross Society);™*

(b) there is “no hope that the plan will be approved by the creditors or, if approved, the
plan would not for some other reason be approved by the court;” (per Regional Senior

Justice Morawetz in Re: Target Canada Co.)” or
(0 the plan is “doomed to failure” (per the British Columbia Court of Appeal).*

Far from being “doomed to failure”, the Plan is a workable and realistic plan with a high
probability of success: the purchase price to be paid pursuant to the Westbrick Transaction is
sufficient for: (a) full recovery of debt owed by T5 to Crown Capital Partner Funding, LP; (b)
full to substantial recovery by all valid lienholders; and (c) potential recovery of a portion of
the debt owed by T5 to its unsecured creditors. Again, as noted above, this is subject to

confirmation upon a completion of a Claims Procedure.”

Implementation of the Plan

29.

There is no basis for concluding that the Plan cannot be implemented. The previous cases
where the Court refused to call a creditor meeting on the basis that the plan could not be

sanctioned or implemented were based on findings absent in this case:

24 Canadian Red Cross Society, Re, 1998 CanLII 14907 (ON SC), at para 37 [Tab 9].

% Target Canada Co., Re, 2016 ONSC 316, at para 45 [Target] [Tab 10].

26 Chef Ready at p. 7 [Tab 1]; and Philip’s Manufacturing Ltd. v Hongkong Bank of Canada (1992), 1992 CanLII 2174 (BC CA),
at para 7 [Tab 11].

27 Mangat Affidavit, at para 28.
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In Crystallex International Corp., Re, noteholders sought to call a meeting of creditors to
consider and vote on a plan that contained a number of provisions that were contrary
to the terms of the debtor company’s DIP facility. The meeting order was denied

because the plan could not have been implemented.”

In Doman Industries 1td., Re, the proposed plan contained a condition precedent to
implementation that the sanction order would stay certain contractual rights. The
Court declined to call the meeting on the basis that it did not have the jurisdiction to
grant that particular relief in the sanction order and, accordingly, the plan could not be
implemented.” In this case, the Plan is not conditional on any relief that the Court

does not have the jurisdiction to grant.

In Target Canada Co., Re, the proposed plan sought to compromise certain guarantee
claims of landlords contrary to the debtor’s agreement at the outset of the proceedings
that those claims would not be compromised, which was reflected in the initial order.”

In this case, no such agreement or provision exists.

The Classification of affected Creditors is Fair and Reasonable

30. Section 22(1) of the CCAA provides that a debtor company may, with the approval of the

Court, divide its creditors into classes for the purpose of meetings to vote on a plzm.3 !

31. Section 22(2) of the CCAA further provides that, for the purposes of section 22(1), creditors

with a ¢

‘commonality of interest” may be included in the same class. The following factors to

be considered in determining whether creditors have a “commonality of interest” are listed in
g

section 22(2):

(@)

the nature of the debts, liabilities or obligations giving rise to their claims;

28 Crystallex: International Corp. Re, 2013 ONSC 823 at para 9 [Tab 12].

2 Doman Industries Ltd., Re, 2003 BCSC 376 at para 30 [Tab 13].

30 Target at paras 80-84 [Tab 10].

31 CCAA, s 22(1).
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(b) the nature and rank of any security in respect of their claims;

(©) the remedies available to the creditors in the absence of the compromise or
arrangement being sanctioned, and the extent to which the creditors would recover

their claims by exercising those remedies; and

(d) any further criteria, consistent with those set out in paragraphs (a) to (c), that are

prescribed.”

Classification is a fact-specific determination that must be evaluated in the unique
circumstances of every case. The exercise must be approached with the flexible and remedial

jurisdiction of the CCAA in mind.*

“Commonality of interest” does not mean “identity of interest”. “Commonality of interest” is
based on the principle that a class consists of those persons whose interest are not so dissimilar
as to make it impossible for them to consult together with a view to their common interests.*
The classification of creditors is viewed with respect to the legal rights they hold in relation to
the debtor company in the context of the proposed plan, as opposed to their rights as creditors

in relation to each other.” It is a non-fragmentation test designed to facilitate, rather than

hinder, the restructuring.

The proposed Meeting Order approves a single class of affected Creditors.*

32 CCAA, s 22(2). These criteria, which were added to the CCAA as part of the 2009 amendments, codify factors

considered in case law pre-dating these amendments: Canadian Airlines at para 31 [Tab 5]; and Trican Well Service Lid v

Delphi Energy Corps 2020 ABCA 363 at para 15 [Tab 14].

33 Canadian Airlines at para 18 [Tab 5].

34 Canadian Airlines at para 20 [Tab 5].

3 SemCanada Crude Company (Re), 2009 ABQB 490 at para 22 [Tab 15].

36 Mangat Affidavit, at para 26(b).
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The Low Threshold for Calling Meeting of Creditors

35. Section 4 of the CCAA provide that this Court may order a meeting of creditors “in such
manner as the court directs” where, as here, Westbrick proposes a compromise or

arrangement between T5 and the unsecured creditors.

36. The threshold to be satisfied in order to file a plan and call a meeting of creditors is low.”” At
this stage, as noted above, the Court is not required to address the overall fairness and
reasonableness of the Plan or the appropriateness of specific provisions of the Plan.”® These
issues are more appropriately raised at the sanction hearing.” Notably, in the case pf Jaguar

Mining Inc. (Re), 2014 ONSC 494, the Court stated:

[48] In view of Jaguar’s desire to move quickly to implement the

Recapitalization, I have also been persuaded that it is both necessary and

appropriate to grant the Claims Procedure Order and the Meeting Order at

this time. These are procedural steps in the CCAA process and do not require

any assessment by the court as to the fairness and reasonableness of the Plan

at this stage.

[Emphasis added]

37. In order to refuse to grant the Meeting Order, the Court must be satisfied that there is #o
reasonable chance that: (a) the Plan would be approved by the affected Creditors; (b) the Plan

would be approved by the Court; ot (c) the Plan would be successfully implemented.*

37 Quest University Canada (Re), 2020 BCSC 1845 at para 46 [Quest University] [Tab 16]; Federal Gypsum Co (Re), 2007
NSSC 384 at para 12 [Tab 17]; and Nova at para 90 [Tab 4].

38 Sklar-Peppler Furniture Corp. v Bank of Nova Scotia, 1991 CarswellOnt 220 at para 11 (Gen Div) [Tab 18]; and Quest
University at para 32 [Tab 16].

9T. Eaton Co., Re, 1999 CanLII 15024 at para 6 (ONSC) [Tab 19]; Stelco Inc., Re, 2005 CanL.IT 41379 at para 15 (ONSC),
[Tab 20] aff’d 2005 CanL.II 42247 (ONCA); and Jaguar Mining Inc. (Re), 2014 ONSC 494 at para 48 [Tab 21].

40 ScoZine at paras 6-7 [Tab 8]; Quest University at para 32 [Tab 16]; Nova at para 90 [Tab 4]; Bargain Harold’s Discount 1td.
v Paribas Bank of Canada, 1992 CarswellOnt 159 (Gen Div) at paras 35-39 [Tab 22].
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38. Westbrick satisties the threshold for filing the Plan for consideration by the affected Creditors,
many of whom are supportive of the Westbrick Transaction."!

Court Approval

39. There is similarly no basis for concluding at this stage that the Plan could not be sanctioned
by this Court. The Plan complies with the statutory requirements of the CCAA and is
consistent with its objectives.

40. In support of this position, Justice Blair made the general statement that “the rights of

creditors under the CCAA cannot be compromised unless ... the creditor has been given a

right to vote, in the appropriate class, on the proposed compromise.”*

PART V. — RELIEF REQUESTED

41.

Given that Westbrick is not seeking approval of the Plan, the Court is not required to examine
the fairness of the Plan at this stage. Westbrick seeks leave to, zuter alia, present the Plan to the
T5’s creditors at the Meeting for consideration and a vote, together with any necessary ancillary
directions, recognizing that there must be a claims process and that there may be competing
plans upon a final determination of the creditors’ claims pursuant to the Claims Procedure
Otder. The requested relief is in the best interests of T5 and its stakeholders, is appropriate in

the circumstances and should be granted by the Court.

# Mangat Affidavit, at para 10.

42 Menegon v Philip Services Corp., 1999 CarswellOnt 3240 (Gen. Div.) at para 42 [Tab 23].
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ALL OF WHICH IS RESPECTFULLY SUBMITTED on April 8, 2021

TORYS LLP
Kyle Kashuba
Counsel for Westbrick Energy Ltd.
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The sole issue on this appeal is whether a stay order

made by a Chanbers judge under s. 11 of the Conpanies'

Creditors Arrangenent Act, R S.C. 1985, Chap. CG36is a bar to

realization by the Hongkong Bank of Canada (the "Bank") on
security granted to it under s. 178 of the Bank Act, R S C
1985, Chap. B-1.

The facts relevant to resolution of the issue are not in
di spute. The respondent Chef Ready Foods Ltd. ("Chef Ready")
is in the business of manufacturing and whol esaling fresh and
frozen pizza products. The appel |l ant Bank provi ded credit and
ot her banking services to Chef Ready. As part of the security
for its indebtedness Chef Ready executed the appropriate
docunentation and filed the appropriate notices under s. 178
of the Bank Act. Accordingly the Bank hol ds what is commonly

referred to as "section 178 security".

Chef Ready encountered financial difficulties. On August
22, 1990, followng upon sonme fruitless negotiations, the
Bank, through its solicitors, demanded paynent from Chef
Ready. The debt then stood at $365,318.69 with interest

accruing thereafter at $150.443 per day. Chef Ready did not
pay.
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On August 27, 1990 the Bank conmenced proceedi ngs upon
debenture security which it held and upon guarantees by the
principals of Chef Ready. Also on August 27, 1990, the Bank
appoi nted an agent under a general assignnment of book debts
which it held, with instructions to the agent to realize upon
the accounts. In the neantine, on August 23, 1990, so as to

qual ify under the Conpanies' Creditors Arrangenent Act (the

"C.CAA"), Chef Ready had granted a trust deed to a trustee
and i ssued an unsecured $50 bond. On August 28, 1990, the day
after the Bank commenced its debenture and guarantee
proceedi ngs, Chef Ready filed a petition seeking various forns
of relief under the CC A A On the sane day Chef Ready filed
an application, ex parte, as they were entitled to do under
the CC.A A, for an order to be issued that day granting the

relief claimed in the petition.

The application was heard i n Chanbers in the afternoon of
August 28, 1990 and the followi ng day. The Bank | earned "on
t he grapevi ne” of the application and appeared on the hearing
and was given standing to nake subm ssions. It also filed
affidavit evidence which appears to have been taken into
account by the Chanbers judge. The affidavit evidence had
appended to it, inter alia, thes. 178 security docunentati on.
On August 30, 1990 the Chanbers judge granted the order and

delivered oral reasons at the end of which he said:
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"I therefore conclude that the Conpanies' Creditors
Arrangenent Act is an overriding statute which
gives the court power to stay all proceedings
including the right of the bank to collect the
accounts receivable."

The reasons refer specifically to the accounts receivabl e
because the Bank was then poised ready to take possession of
t hose accounts and col |l ect the anmounts owing. Its right to do
so arose under the general assignment of book debts and under

clause 4 of the s. 178 security instrunent:

" 4. If the Customer shall sell the property or
any part thereof, the proceeds of any such sale,
including cash, bills, notes, evidence of title,
and securities, and the indebtedness of any
purchaser in connection with such sales shall be
the property of the Bank to be forthwith paid or

transferred to the Bank, and until so paid or
transferred to be held by the Custonmer on behal f of
and in trust for the Bank. Execution by the

Custoner and acceptance by the Bank of an
assi gnment of book debts shall be deened to be in
furtherance of this declaration and not an
acknow edgenent by the Bank of any right or title
on the part of the Customer to such book debts."

The formal order nade by the Chanbers judge contains a
par agr aph which stays realization upon or otherw se dealing
Wi th any securing on "t he undertaki ng, property and assets" of

Chef Ready:

" THI' S COURT FURTHER ORDERS THAT al | proceedi ngs
taken or that mght be taken by any of the
Petitioners' creditors or any other person, firmor
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corporation under the Bankruptcy Act (Canada) or
the Wnding-Up Act (Canada) shall be stayed until
further Order of this Court upon 2 days notice to
the Petitioners and that further proceedings in any
action, suit or proceedi ng conmenced by any person,
firmor corporation against any of the Petitioners
be stayed until the further Oder of this Court
upon 2 days notice to the Petitioners, that no
action, suit or other proceeding nay be proceeded
wi th or comrenced agai nst any of the Petitioners by
any person, firm or corporation except with |eave
of this Court upon 2 days notice to the Petitioners
and subject to such terns as this Court may inpose
and that the right of any person, firm or
corporation to realize upon or otherwi se deal with
any property, right or security held by that
person, firm or corporation on the undertaking,
property and assets of the Petitioners be and the
sane i s postponed;”

(Enphasi s added.)

The jurisdiction in the court to make such a stay order

is found in s. 11 of the C.C A A :

" 11. Notwi thstanding anything in the
Bankruptcy Act or the Wnding-Up Act, whenever an
application has been made under this Act in respect
of any conpany, the court, on the application of
any person interested in the matter, may, on notice
to any other person or without notice as it may see
fit,
(a) make an order staying, until such tine as
the court may prescribe or until any further
order, all proceedings taken or that m ght be
taken in respect of the conpany under the
Bankruptcy Act and the Wnding-Up Act or
ei ther of them
(b) restrain further proceedings 1in any
action, suit or proceedi ng agai nst the conpany
on such terns as the court sees fit; and
(c) make an order that no suit, action or
ot her proceeding shall be proceeded with or
commenced agai nst the conpany except with the
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| eave of the court and subject to such terns
as the court inposes.”

The question of whether a step, not involving any court
or litigation process, taken to realize upon the accounts
receivable is a "suit, action or other proceeding...against
t he conpany"” is not before the court on this appeal. The Bank
does not put its case forward on that footing. Its contention
is nore general in nature. It is that s. 178 security is
beyond the reach of the C.C A A ; put another way, that
what ever the scope of the CC A A it does not go so far as to
i npede or qualify, or give jurisdiction to make orders which
will inpede or qualify, the rights of realization of a hol der
of s. 178 security. Consistent with that position, by way of
relief on the appeal the Bank asks only that the stay order be

varied to free up the s. 178 security:

"NATURE OF ORDER SOQUGHT

An order that the appeal of the Appellant be
al l oned and an order be nmade the Order of the Judge
in the Court below be set aside insofar as it
restrains the Appellant fromexercising its rights
under its section 178 security..."”

The purpose of the CC A A is to facilitate the making
of a conprom se or arrangenent between an insolvent debtor
conpany and its creditors to the end that the conpany is able

to continue in business. It is available to any conpany
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incorporated in Canada with assets or business activities in
Canada that is not a bank, a railway conpany, a telegraph
conmpany, an insurance conpany, a trust conpany, or a |oan
conpany. \Wen a conpany has recourse to the C.CAA the
court is called upon to play a kind of supervisory role to
preserve the status quo and to nove the process along to the
poi nt where a conproni se or arrangenment is approved or it is
evident that the attenpt is dooned to failure. Obviously tine
is critical. Equally obviously, if the attenpt at conprom se
or arrangenent is to have any prospect of success there nust
be a neans of holding the creditors at bay, hence the powers

vested in the court under s. II.

There is nothing in the CCA A which exenpts any
creditors of a debtor conpany fromits provisions. The all-
enconpassing scope of the Act qua creditors is even
underscored by s. 8 which negates any contracting out
provisions in a security instrunent. And Chef Ready
enphasi zes the obvious, that if it had been intended that s.
178 security or the holders of s. 178 security be exenpt from
the CCAA it wuld have been a sinple matter to say so.
But that does not dispose of the issue. There is theBank Act

t o consi der
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There is nothing in the Loans and Security division of

t he Bank Act either, where s. 178 is found, which specifically

excludes direct or indirect inpact by the C.CAA

Nonet hel ess the Bank's position, in essence, is that there is
a notional cordon sanitaire around s. 178 and ot her sections
associated wth it such that neither the C C A A or orders
made under it can penetrate. In support of its position the
Bank relies heavily upon the recent unani nous judgnment of the

Suprenme Court of Canada in Bank of Montreal v. Hall, [1990] 1

S.CR 121, and to a | esser degree upon an earlier unani nobus

Suprene Court of Canada judgnent in Flintoft v. Royal Bank of

Canada (1964), S.C.R 631.

The principal issue in Hall was whether ss. 19 to 36 of

the Saskatchewan Limtation of Cvil R ghts Act applied to a

security taken under ss. 178 and 179 of the Bank Act. The
court held that it was beyond the conpetence of the
Saskat chewan Legislature "to superadd conditions governing
realization over and above those found wthin the confines of
the Bank Act" (p. 154). In the course of arriving at its
deci sion the court considered the property interest acquired
by a bank under s. 178 security, the legislative history
leading up to the present ss. 178 and 179, the purposes
i ntended to be achieved by the legislation, and the rights of

a bank holding s. 178 security. Al of those considerations
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have application to the issue here, and the judgnment nmerits
reading in full to appreciate the relevance of all of its
parts. However , a few extracts will serve to illustrate the

Bank's reliance:

"...a bank taking security wunder section 178
effectively acquires legal title to the borrower's
interest in the present and after-acquired property
assigned to it by the borrower” (p. 134)

"...the Parlianent of Canada has enacted these
sections not so much for the benefit of banks as
for the benefit of manufacturers"” (p.139)

"...These sections of the Bank Act have becone an
integral part of bank lending activities and are a
means of providing support in mny fields of
endeavour to an extent which ot herw se woul d not be
practical from the standpoint of prudent banking"
(p. 139)

"The bank obtains and may assert its right to the
goods and their proceeds against the world, except
as only Parlianment itself may reduce or nodify
t hose rights" (p. 143)

"...the rights, duties and obligations of creditor
and debtor are to be determ ned solely by reference
to the Bank Act..." (p. 143)

"The essence of that regine [ss. 178 and 179], it
hardly needs repeating, is to assign to the bank,
on the taking out of the security, right and title
to the goods in question, and to confer, on default
of the debtor, and immediate right to seize and
sell those goods..." (p. 152)

"...it  was Parliament's nmanifest |legislative
pur pose that the sole realization schene applicable
to the s. 178 security interest be that contained
in the Bank Act itself"” (p. 154)

"...Parlianent, under its power to regulate
banki ng, has enacted a conplete code that at once
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defines and provides for the realization of a
security interest” (p. 155).

It is the insular thenme which runs through these
propositions that the Bank seizes upon to support its claim
for imunity. But, it nust be asked, in what respect does the
preservation of the status quo qua creditors under the
CCAA for a tenporary period infringe upon the rights of
t he Bank under ss. 178 and 179? It does not detract fromthe
Bank's title; it does not distort the mechanics of realization
of the security in the sense of the steps to be taken; it does
not prevent immediate crystallization of the right to seize
and sell; it does not breach the "conplete code". All that it
does i s postpone the exercise of the right to seize and sell.
And here the Bank had already allowed at |east five days to
expire between the accrual of the right and the taking of a
step to exercise. It follows fromthis analysis that thereis
no apparent bar in the Bank Act to the application of the
CCAA tos. 178 security and the Bank's rights in respect

of it.

Having regard to the broad public policy objectives of
the CC A A there is good reason why s. 178 security should
not be excluded fromits provisions. TheC C A A was enacted
by Parlianment in 1933 when the nation and the world were in

the grip of an econom c depression. \Wen a conpany becane
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insolvent liquidation followed because that was the
consequence of the only insolvency legislation which then

exi sted - the Bankruptcy Act and the Wndi ng-Up Act. Al npst

i nevitably Iiquidationdestroyedthe sharehol ders' investnent,
yielded little by way of recovery to the creditors, and
exacerbated the social evil of devastating |evels of
unenpl oynent. The governnent of the day sought, through the
CCAA, to create a regine whereby the principals of the
conpany and the creditors could be brought together under the
supervision of the court to attenpt a reorganization or
conprom se or arrangenent wunder which the conpany could
continue in business. These excerpts from an article by
Stanley E. Edwards at p.587 of 1947 Vol. 25 of the Canadi an
Bar Review, entitled "Reorganizations Under The Conpani es'
Creditors Arrangenent Act"”, explain very well the historic and

continui ng purposes of the Act:

! It is inmportant in applying the CC A A to
keep in mnd its purpose and several fundanenta

principles which my serve to acconplish that
pur pose. Its object, as one Ontario judge has
stated in a nunber of cases, is to keep a conpany
goi ng despite insolvency. Hon. C. H Cahan when he
introduced the bill into the House of Commons
indicated that it was designed to permt a
corporation, through reorganization, to continue
its Dbusiness, and thereby to prevent its
organi zati on being disrupted and its goodw || | ost.
It may be that the main value of the assets of a
conpany is derived fromtheir being fitted together
into one system and that individually they are
worth little The trade connections associated with
the system and held by the managenent may al so be
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val uabl e. In the case of a large conpany it is
probabl e that no buyer can be found who would be
able and willing to buy the enterprise as a whole
and pay its going concern value. The alternative
to reorganization then is often a sale of the
property pieceneal for an anount which would yield
little satisfaction to the creditors and none at
all to the shareholders.” (p. 592)

" There are a nunber of conditions and
tendencies in this country which underline the
i mportance of this statute. There has been over
the | ast few years a rapid and conti nuous grow h of
i ndustry, primarily manufacturing. The tendency
here, as in other expanding private enterprise
countries, is for the average size of corporations
to increase faster than the nunber of them and for
much of the new wealth to be concentrated in the
hands of existing conpanies or their successors.
The results of permtting dissolutions of conpanies
W thout giving the parties an adequate opportunity
to reorgani ze them would therefore |likely be nore
serious in the future than they have been in the
past .

Because of the country's relatively snal
popul ati on, however, Canadi an industry is and wl|
probably continue to be very nuch dependent on
wor |l d markets and consequently vul nerable to world
depressions. |If there should be such a depression
it wll beconme particularly inportant that an
adequate reorganization procedure should be in
exi stence, so that the Canadi an econony will not be
permanently injured by discontinuance of its
industries, so that whatever going concern val ue

the insolvent conpanies have wll not be |ost
t hrough di smenbernent and sale of their assets, so
that their enployees will not be thrown out of

work, and so that |arge nunbers of investors wll
not be deprived of their <clains and their
opportunity to share in the fruits of the future
activities of the corporations. Wile we hope that

this dismal prospect will not materialize, it is
nevert hel ess a possibility whi ch nmust be
recogni zed. But whether it does or not, the

grow ng inportance of large conpanies in Canada
will make it inportant that adequate provision be
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made for reorgani zati on of insolvent corporations.”
(p. 590)

It is apparent fromthese excerpts and fromthe wording
of the statute that, in contrast with ss. 178 and 179 of the
Bank Act which are preocuppied with the conpeting rights and
duties of the borrower and the | ender, the C.C A A serves the
interests of a broad constituency of investors, creditors and
enpl oyees. If a bank's rights in respect of s. 178 security
are accorded an unique status which renders those rights
i mMmune from the provisions of the CC A A the protection
afforded that constituency for any conpany whi ch has granted
s. 178 security will be largely illusory. It will be illusory
because al nost inevitably the realization by the bank onits
security will destroy the conpany as a goi ng concern. Here,
for exanple, if the Bank signifies and collects the accounts
recei vable Chef Ready will be deprived of working capital
Col | apse and |iqui dation nmust necessarily follow. The | esson
will be that where s. 178 security is present a single
creditor can frustrate the public policy objectives of the
C.CAA There will be two classes of debtor conpanies:
those for whom there are prospects for recovery under the
C.CAA ; and those for whomthe C.C. A A may be irrel evant

dependant upon the whimof the s. 178 security holder. G ven

t he econom c circunstances which prevailed when the C.C A A
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was enacted it is difficult to imagine that the | egislators of

the day intended that result to foll ow

In the exercise of their functions under the C. C A A

Canadi an courts have shown t hensel ves partial to a standard of

| i beral construction whichw Il further the policy objectives.

See such cases as Meridian Devel opnents Inc. v. T.D. Bank

(1984), 52 C.B.R 109 (Alta.QB.); Northland Properties

Limted v. Excelsior Life lInsurance Conpany (1989), 34

BCLR (2d) 122 (B.CCA); Re Feifer and Frane

Manuf acturing Corporation (1947), 28 CB.R 124 (Que.C A);

Wnden Canada Inc. v. Gaz Metropolitaine (1982), 44 C.B.R 285

(Que.S.C); and Norcen Energy Resources v. Oakwood Petrol euns

(1988) 72 CB.R 2 (Alta.QB.). The trend denonstrated by
these cases is entirely consistent with the object and purpose

of the C.C A A

The trend which energes fromthis sanpling will be given
effect here by holding that where the word security occurs in
the CA AA it includes s. 178 security and where the word
creditor occurs it includes a bank holding s. 178 security.
To the extent that there may be conflict between the two

statutes therefore, the broad scope of the C.C A A. prevails.
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For these reasons the disposition by the Chanbers judge
of the application nmade by Chef Ready will be upheld. It

follows that the appeal is dism ssed.

"The Honourable M. Justice G bbs"

| AGREE: The Honourable M. Justice Carrothers

| AGREE: The Honourable M. Justice Cumm ng
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cabinet avait-il le pouvoir, d’une part, de lever partiel-
lement la suspension des procédures pour permettre a
la compagnie débitrice de faire cession de ses biens en
faillite et, d’autre part, de suspendre les mesures prises
par la Couronne pour bénéficier de la fiducie réputée se
rapportant a la TPS? — Loi sur les arrangements avec
les créanciers des compagnies, L.R.C. 1985, ch. C-36,
art. 11.

Fiducies — Fiducies expresses — Somme percue au
titre de la TPS mais non versée a la Couronne — Ordon-
nance du juge exigeant que la TPS soit détenue par le
controleur dans son compte en fiducie — Le fait que le
montant de TPS réclamé par la Couronne soit détenu
séparément dans le compte du contrdleur a-t-il créé une
fiducie expresse en faveur de la Couronne?

379
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The debtor company commenced proceedings under
the Companies’ Creditors Arrangement Act (“CCAA”),
obtaining a stay of proceedings to allow it time to reor-
ganize its financial affairs. One of the debtor com-
pany’s outstanding debts at the commencement of the
reorganization was an amount of unremitted Goods and
Services Tax (“GST”) payable to the Crown. Section
222(3) of the Excise Tax Act (“ETA”) created a deemed
trust over unremitted GST, which operated despite any
other enactment of Canada except the Bankruptcy and
Insolvency Act (“BIA”). However, s. 18.3(1) of the CCAA
provided that any statutory deemed trusts in favour of
the Crown did not operate under the CCAA, subject to
certain exceptions, none of which mentioned GST.

Pursuant to an order of the CCAA chambers judge,
a payment not exceeding $5 million was approved to
the debtor company’s major secured creditor, Century
Services. However, the chambers judge also ordered
the debtor company to hold back and segregate in the
Monitor’s trust account an amount equal to the unre-
mitted GST pending the outcome of the reorganization.
On concluding that reorganization was not possible,
the debtor company sought leave of the court to par-
tially lift the stay of proceedings so it could make an
assignment in bankruptcy under the BIA. The Crown
moved for immediate payment of unremitted GST to
the Receiver General. The chambers judge denied the
Crown’s motion, and allowed the assignment in bank-
ruptcy. The Court of Appeal allowed the appeal on two
grounds. First, it reasoned that once reorganization
efforts had failed, the chambers judge was bound under
the priority scheme provided by the ETA to allow pay-
ment of unremitted GST to the Crown and had no dis-
cretion under s. 11 of the CCAA to continue the stay
against the Crown’s claim. Second, the Court of Appeal
concluded that by ordering the GST funds segregated
in the Monitor’s trust account, the chambers judge had
created an express trust in favour of the Crown.

Held (Abella J. dissenting): The appeal should be
allowed.

Per McLachlin C.J. and Binnie, LeBel, Deschamps,
Charron, Rothstein and Cromwell JJ.: The apparent con-
flict between s. 222(3) of the ETA and s. 18.3(1) of the
CCAA can be resolved through an interpretation that
properly recognizes the history of the CCAA, its func-
tion amidst the body of insolvency legislation enacted by

La compagnie débitrice a déposé une requéte sous le
régime de la Loi sur les arrangements avec les créan-
ciers des compagnies (« LACC ») et obtenu la suspension
des procédures dans le but de réorganiser ses finances.
Parmi les dettes de la compagnie débitrice au début de
la réorganisation figurait une somme due a la Couronne,
mais non versée encore, au titre de la taxe sur les produits
et services (« TPS »). Le paragraphe 222(3) de la Loi sur
la taxe d’accise (« LTA ») crée une fiducie réputée visant
les sommes de TPS non versées. Cette fiducie s’applique
malgré tout autre texte 1égislatif du Canada sauf la Loi
sur la faillite et I'insolvabilité (« LFI »). Toutefois, le par.
18.3(1) de la LACC prévoyait que, sous réserve de certai-
nes exceptions, dont aucune ne concerne la TPS, les fidu-
cies réputées établies par la loi en faveur de la Couronne
ne s’appliquaient pas sous son régime.

Le juge siégeant en son cabinet chargé d’appliquer la
LACC a approuvé par ordonnance le paiement & Century
Services, le principal créancier garanti du débiteur, d’une
somme d’au plus cinq millions de dollars. Toutefois, il a
également ordonné a la compagnie débitrice de retenir
un montant égal aux sommes de TPS non versées et de le
déposer séparément dans le compte en fiducie du contro-
leur jusqu’a l'issue de la réorganisation. Ayant conclu
que la réorganisation n’était pas possible, la compagnie
débitrice a demandé au tribunal de lever partiellement
la suspension des procédures pour lui permettre de faire
cession de ses biens en vertu de la LFI. La Couronne a
demandé par requéte le paiement immédiat au receveur
général des sommes de TPS non versées. Le juge sié-
geant en son cabinet a rejeté la requéte de la Couronne et
autorisé la cession des biens. La Cour d’appel a accueilli
l’appel pour deux raisons. Premiérement, elle a conclu
que, apres que la tentative de réorganisation eut échoué,
le juge siégeant en son cabinet était tenu, en raison de la
priorité établie par la LTA, d’autoriser le paiement a la
Couronne des sommes qui lui étaient dues au titre de la
TPS, et que l'art. 11 de la LACC ne lui conférait pas le
pouvoir discrétionnaire de maintenir la suspension de la
demande de la Couronne. Deuxiémement, la Cour d’ap-
pel a conclu que, en ordonnant la ségrégation des sommes
de TPS dans le compte en fiducie du contrdleur, le juge
siégeant en son cabinet avait créé une fiducie expresse en
faveur de la Couronne.

Arrét (la juge Abella est dissidente) : Le pourvoi est
accueilli.

La juge en chef McLachlin et les juges Binnie, LeBel,
Deschamps, Charron, Rothstein et Cromwell : 11 est pos-
sible de résoudre le conflit apparent entre le par. 222(3)
de la LTA et le par. 18.3(1) de la LACC en les interpré-
tant d’'une maniére qui tienne compte adéquatement de
I’historique de la LACC, de la fonction de cette loi parmi
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Parliament and the principles for interpreting the CCAA
that have been recognized in the jurisprudence. The his-
tory of the CCAA distinguishes it from the BIA because
although these statutes share the same remedial purpose
of avoiding the social and economic costs of liquidating
a debtor’s assets, the CCAA offers more flexibility and
greater judicial discretion than the rules-based mecha-
nism under the BIA, making the former more responsive
to complex reorganizations. Because the CCAA is silent
on what happens if reorganization fails, the BIA scheme
of liquidation and distribution necessarily provides the
backdrop against which creditors assess their priority in
the event of bankruptcy. The contemporary thrust of leg-
islative reform has been towards harmonizing aspects of
insolvency law common to the CCAA and the BIA, and
one of its important features has been a cutback in Crown
priorities. Accordingly, the CCAA and the BIA both con-
tain provisions nullifying statutory deemed trusts in
favour of the Crown, and both contain explicit excep-
tions exempting source deductions deemed trusts from
this general rule. Meanwhile, both Acts are harmonious
in treating other Crown claims as unsecured. No such
clear and express language exists in those Acts carving
out an exception for GST claims.

When faced with the apparent conflict between s.
222(3) of the ETA and s. 18.3(1) of the CCAA, courts
have been inclined to follow Ottawa Senators Hockey
Club Corp. (Re) and resolve the conflict in favour of
the ETA. Ottawa Senators should not be followed.
Rather, the CCAA provides the rule. Section 222(3) of
the ETA evinces no explicit intention of Parliament to
repeal CCAA s. 18.3. Where Parliament has sought to
protect certain Crown claims through statutory deemed
trusts and intended that these deemed trusts continue
in insolvency, it has legislated so expressly and elabo-
rately. Meanwhile, there is no express statutory basis
for concluding that GST claims enjoy a preferred treat-
ment under the CCAA or the BIA. The internal logic of
the CCAA appears to subject a GST deemed trust to the
waiver by Parliament of its priority. A strange asymme-
try would result if differing treatments of GST deemed
trusts under the CCAA and the BIA were found to exist,
as this would encourage statute shopping, undermine
the CCAA’s remedial purpose and invite the very social
ills that the statute was enacted to avert. The later in
time enactment of the more general s. 222(3) of the ETA
does not require application of the doctrine of implied
repeal to the earlier and more specific s. 18.3(1) of the
CCAA in the circumstances of this case. In any event,

I’ensemble des textes adoptés par le 1égislateur fédéral en
matiere d’insolvabilité et des principes d’interprétation
de la LACC reconnus dans la jurisprudence. L’historique
de la LACC permet de distinguer celle-ci de la LFI en
ce sens que, bien que ces lois aient pour objet d’éviter
les cofits sociaux et économiques liés a la liquidation de
l'actif d’un débiteur, la LACC offre plus de souplesse et
accorde aux tribunaux un plus grand pouvoir discrétion-
naire que le mécanisme fondé sur des regles de la LFI,
ce qui rend la premiere mieux adaptée aux réorganisa-
tions complexes. Comme la LACC ne précise pas ce qui
arrive en cas d’échec de la réorganisation, la LFI four-
nit la norme de référence permettant aux créanciers de
savoir s’ils ont la priorité dans I’éventualité d’une faillite.
Le travail de réforme législative contemporain a prin-
cipalement visé & harmoniser les aspects communs a la
LACC etala LFI, et I'une des caractéristiques importan-
tes de cette réforme est la réduction des priorités dont
jouit la Couronne. Par conséquent, la LACC et la LFI
contiennent toutes deux des dispositions neutralisant les
fiducies réputées établies en vertu d’un texte législatif
en faveur de la Couronne, et toutes deux comportent des
exceptions expresses a la régle générale qui concernent
les fiducies réputées établies a I’égard des retenues a la
source. Par ailleurs, ces deux lois considérent les autres
créances de la Couronne comme des créances non garan-
ties. Ces lois ne comportent pas de dispositions claires
et expresses €tablissant une exception pour les créances
relatives a la TPS.

Les tribunaux appelés a résoudre le conflit appa-
rent entre le par. 222(3) de la LTA et le par. 18.3(1) de la
LACC ont été enclins a appliquer ’arrét Ottawa Senators
Hockey Club Corp. (Re) et a trancher en faveur de la
LTA. 11 ne convient pas de suivre cet arrét. C’est plutot
la LACC qui énonce la regle applicable. Le paragraphe
222(3) de la LTA ne révele aucune intention explicite
du législateur d’abroger I'art. 18.3 de la LACC. Quand
le 1égislateur a voulu protéger certaines créances de la
Couronne au moyen de fiducies réputées et voulu que
celles-ci continuent de s’appliquer en situation d’insol-
vabilité, il I'a indiqué de maniere explicite et minutieuse.
En revanche, il n’existe aucune disposition législative
expresse permettant de conclure que les créances relati-
ves a la TPS bénéficient d’un traitement préférentiel sous
le régime de la LACC ou de la LFI. 11 semble découler
de la logique interne de la LACC que la fiducie réputée
établie a I'’égard de 1a TPS est visée par la renonciation du
1égislateur a sa priorité. I1 y aurait une étrange asymétrie
si 'on concluait que la LACC ne traite pas les fiducies
réputées a I’égard de la TPS de la méme maniere que
la LFI, car cela encouragerait les créanciers a recourir a
la loi la plus favorable, minerait les objectifs réparateurs
de la LACC et risquerait de favoriser les maux sociaux
que I’édiction de ce texte législatif visait justement a
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recent amendments to the CCAA in 2005 resulted in
s. 18.3 of the Act being renumbered and reformulated,
making it the later in time provision. This confirms that
Parliament’s intent with respect to GST deemed trusts
is to be found in the CCAA. The conflict between the
ETA and the CCAA is more apparent than real.

The exercise of judicial discretion has allowed the
CCAA to adapt and evolve to meet contemporary busi-
ness and social needs. As reorganizations become
increasingly complex, CCAA courts have been called
upon to innovate. In determining their jurisdiction to
sanction measures in a CCAA proceeding, courts should
first interpret the provisions of the CCAA before turning
to their inherent or equitable jurisdiction. Noteworthy
in this regard is the expansive interpretation the lan-
guage of the CCAA is capable of supporting. The gen-
eral language of the CCAA should not be read as being
restricted by the availability of more specific orders.
The requirements of appropriateness, good faith and due
diligence are baseline considerations that a court should
always bear in mind when exercising CCAA authority.
The question is whether the order will usefully further
efforts to avoid the social and economic losses result-
ing from liquidation of an insolvent company, which
extends to both the purpose of the order and the means
it employs. Here, the chambers judge’s order staying the
Crown’s GST claim was in furtherance of the CCAA’s
objectives because it blunted the impulse of creditors to
interfere in an orderly liquidation and fostered a harmo-
nious transition from the CCAA to the BIA, meeting the
objective of a single proceeding that is common to both
statutes. The transition from the CCAA to the BIA may
require the partial lifting of a stay of proceedings under
the CCAA to allow commencement of BIA proceedings,
but no gap exists between the two statutes because they
operate in tandem and creditors in both cases look to the
BIA scheme of distribution to foreshadow how they will
fare if the reorganization is unsuccessful. The breadth
of the court’s discretion under the CCAA is sufficient to
construct a bridge to liquidation under the BIA. Hence,
the chambers judge’s order was authorized.

prévenir. Le paragraphe 222(3) de la LTA, une dispo-
sition plus récente et générale que le par. 18.3(1) de la
LACC, n’exige pas I’application de la doctrine de I’abro-
gation implicite dans les circonstances de la présente
affaire. En tout état de cause, par suite des modifications
apportées récemment a la LACC en 2005, I'art. 18.3 a
été reformulé et renuméroté, ce qui en fait la disposition
postérieure. Cette constatation confirme que c’est dans
la LACC qu’est exprimée I'intention du 1égislateur en ce
qui a trait aux fiducies réputées visant la TPS. Le conflit
entre la LTA et la LACC est plus apparent que réel.

Lexercice par les tribunaux de leurs pouvoirs discré-
tionnaires a fait en sorte que la LACC a évolué et s’est
adaptée aux besoins commerciaux et sociaux contempo-
rains. Comme les réorganisations deviennent trés com-
plexes, les tribunaux chargés d’appliquer la LACC ont été
appelés a innover. Les tribunaux doivent d’abord inter-
préter les dispositions de la LACC avant d’invoquer leur
compétence inhérente ou leur compétence en equity pour
établir leur pouvoir de prendre des mesures dans le cadre
d’une procédure fondée sur la LACC. A cet égard, il faut
souligner que le texte de la LACC peut étre interprété
tres largement. La possibilité pour le tribunal de rendre
des ordonnances plus spécifiques n’a pas pour effet de
restreindre la portée des termes généraux utilisés dans
la LACC. L'opportunité, la bonne foi et la diligence sont
des considérations de base que le tribunal devrait toujours
garder a I'esprit lorsqu’il exerce les pouvoirs conférés par
la LACC. 11 s’agit de savoir si 'ordonnance contribuera
utilement a la réalisation de 1’objectif d’éviter les pertes
sociales et économiques résultant de la liquidation d’une
compagnie insolvable. Ce critére s’applique non seule-
ment a I'objectif de 'ordonnance, mais aussi aux moyens
utilisés. En I'espece, 'ordonnance du juge siégeant en son
cabinet qui a suspendu I’exécution des mesures de recou-
vrement de la Couronne a I’égard de la TPS contribuait a
la réalisation des objectifs de la LACC, parce qu’elle avait
pour effet de dissuader les créanciers d’entraver une liqui-
dation ordonnée et favorisait une transition harmonieuse
entre la LACC et la LFI, répondant ainsi a 'objectif —
commun aux deux lois — qui consiste a avoir une seule
procédure. Le passage de la LACC a la LFI peut exiger la
levée partielle d’'une suspension de procédures ordonnée
en vertu de la LACC, de facon a permettre 'engagement
des procédures fondées sur la LFI, mais il n’existe aucun
hiatus entre ces lois étant donné qu’elles s’appliquent de
concert et que, dans les deux cas, les créanciers examinent
le régime de distribution prévu par la LFI pour connaitre
la situation qui serait la leur en cas d’échec de la réorga-
nisation. 'ampleur du pouvoir discrétionnaire conféré au
tribunal par la LACC suffit pour établir une passerelle
vers une liquidation opérée sous le régime de la LFI. Le
juge siégeant en son cabinet pouvait donc rendre I'ordon-
nance qu’il a prononcée.
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No express trust was created by the chambers judge’s
order in this case because there is no certainty of object
inferrable from his order. Creation of an express trust
requires certainty of intention, subject matter and
object. At the time the chambers judge accepted the
proposal to segregate the monies in the Monitor’s trust
account there was no certainty that the Crown would be
the beneficiary, or object, of the trust because exactly
who might take the money in the final result was in
doubt. In any event, no dispute over the money would
even arise under the interpretation of s. 18.3(1) of the
CCAA established above, because the Crown’s deemed
trust priority over GST claims would be lost under the
CCAA and the Crown would rank as an unsecured cred-
itor for this amount.

Per Fish J.: The GST monies collected by the debtor
are not subject to a deemed trust or priority in favour
of the Crown. In recent years, Parliament has given
detailed consideration to the Canadian insolvency
scheme but has declined to amend the provisions at
issue in this case, a deliberate exercise of legislative
discretion. On the other hand, in upholding deemed
trusts created by the ETA notwithstanding insolvency
proceedings, courts have been unduly protective of
Crown interests which Parliament itself has chosen to
subordinate to competing prioritized claims. In the con-
text of the Canadian insolvency regime, deemed trusts
exist only where there is a statutory provision creat-
ing the trust and a CCAA or BIA provision explicitly
confirming its effective operation. The Income Tax
Act, the Canada Pension Plan and the Employment
Insurance Act all contain deemed trust provisions that
are strikingly similar to that in s. 222 of the ETA but
they are all also confirmed in s. 37 of the CCAA and
in s. 67(3) of the BIA in clear and unmistakeable terms.
The same is not true of the deemed trust created under
the ETA. Although Parliament created a deemed trust
in favour of the Crown to hold unremitted GST monies,
and although it purports to maintain this trust notwith-
standing any contrary federal or provincial legislation,
it did not confirm the continued operation of the trust
in either the BIA or the CCAA, reflecting Parliament’s
intention to allow the deemed trust to lapse with the
commencement of insolvency proceedings.

L'ordonnance du juge siégeant en son cabinet n’a pas
créé de fiducie expresse en I’espece, car aucune certi-
tude d’objet ne peut étre inférée de cette ordonnance.
La création d’une fiducie expresse exige la présence de
certitudes quant a I'intention, a la matiere et a I'objet.
Lorsque le juge siégeant en son cabinet a accepté la
proposition que les sommes soient détenues séparément
dans le compte en fiducie du contrdleur, il n’existait
aucune certitude que la Couronne serait le bénéficiaire
ou l'objet de la fiducie, car il y avait un doute quant a la
question de savoir qui au juste pourrait toucher I’argent
en fin de compte. De toute facon, suivant 'interpréta-
tion du par. 18.3(1) de la LACC dégagée précédemment,
aucun différend ne saurait méme exister quant a l'ar-
gent, étant donné que la priorité accordée aux récla-
mations de la Couronne fondées sur la fiducie réputée
visant la TPS ne s’applique pas sous le régime de la
LACC et que la Couronne est reléguée au rang de créan-
cier non garanti a I’égard des sommes en question.

Le juge Fish : Les sommes pergues par la débitrice au
titre de la TPS ne font I'objet d’aucune fiducie réputée ou
priorité en faveur de la Couronne. Au cours des dernic-
res années, le législateur fédéral a procédé a un examen
approfondi du régime canadien d’insolvabilité, mais il a
refusé de modifier les dispositions qui sont en cause dans
la présente affaire. Il s’agit d’un exercice délibéré du pou-
voir discrétionnaire de légiférer. Par contre, en mainte-
nant, malgré I'existence des procédures d’insolvabilité, la
validité de fiducies réputées créées en vertu de la LTA, les
tribunaux ont protégé indiiment des droits de la Couronne
que le Parlement avait lui-méme choisi de subordonner a
d’autres créances prioritaires. Dans le contexte du régime
canadien d’insolvabilité, il existe une fiducie réputée uni-
quement lorsqu’une disposition législative crée la fiducie
et qu'une disposition de la LACC ou de la LFI confirme
explicitement I'existence de la fiducie. La Loi de I'impot
sur le revenu, le Régime de pensions du Canada et la
Loi sur l'assurance-emploi renferment toutes des dispo-
sitions relatives aux fiducies réputées dont le libellé offre
une ressemblance frappante avec celui de I'art. 222 de la
LTA, mais le maintien en vigueur des fiducies réputées
créées en vertu de ces dispositions est confirmé a lart.
37 de la LACC et au par. 67(3) de la LFI en termes clairs
et explicites. La situation est différente dans le cas de la
fiducie réputée créée par la LTA. Bien que le 1égislateur
crée en faveur de la Couronne une fiducie réputée dans
laquelle seront conservées les sommes recueillies au titre
de la TPS mais non encore versées, et bien qu’il prétende
maintenir cette fiducie en vigueur malgré les disposi-
tions a l’effet contraire de toute loi fédérale ou provin-
ciale, il ne confirme pas I'existence de la fiducie dans
la LFI ou la LACC, ce qui témoigne de son intention de
laisser la fiducie réputée devenir caduque au moment de
I’introduction de la procédure d’insolvabilité.
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Per Abella J. (dissenting): Section 222(3) of the
ETA gives priority during CCAA proceedings to the
Crown’s deemed trust in unremitted GST. This provi-
sion unequivocally defines its boundaries in the clear-
est possible terms and excludes only the BIA from its
legislative grasp. The language used reflects a clear leg-
islative intention that s. 222(3) would prevail if in con-
flict with any other law except the BIA. This is borne
out by the fact that following the enactment of s. 222(3),
amendments to the CCAA were introduced, and despite
requests from various constituencies, s. 18.3(1) was not
amended to make the priorities in the CCAA consistent
with those in the BIA. This indicates a deliberate leg-
islative choice to protect the deemed trust in s. 222(3)
from the reach of s. 18.3(1) of the CCAA.

The application of other principles of interpretation
reinforces this conclusion. An earlier, specific provi-
sion may be overruled by a subsequent general statute
if the legislature indicates, through its language, an
intention that the general provision prevails. Section
222(3) achieves this through the use of language stating
that it prevails despite any law of Canada, of a prov-
ince, or “any other law” other than the BIA. Section
18.3(1) of the CCAA is thereby rendered inoperative for
purposes of s. 222(3). By operation of s. 44(f) of the
Interpretation Act, the transformation of s. 18.3(1) into
s. 37(1) after the enactment of s. 222(3) of the ETA has
no effect on the interpretive queue, and s. 222(3) of the
ETA remains the “later in time” provision. This means
that the deemed trust provision in s. 222(3) of the ETA
takes precedence over s. 18.3(1) during CCAA proceed-
ings. While s. 11 gives a court discretion to make orders
notwithstanding the BIA and the Winding-up Act, that
discretion is not liberated from the operation of any
other federal statute. Any exercise of discretion is there-
fore circumscribed by whatever limits are imposed by
statutes other than the BIA and the Winding-up Act.
That includes the ETA. The chambers judge in this case
was, therefore, required to respect the priority regime
set out in s. 222(3) of the ETA. Neither s. 18.3(1) nor s.
11 of the CCAA gave him the authority to ignore it. He
could not, as a result, deny the Crown’s request for pay-
ment of the GST funds during the CCAA proceedings.

La juge Abella (dissidente) : Le paragraphe 222(3)
de la LTA donne préséance, dans le cadre d’une procé-
dure relevant de la LACC, a la fiducie réputée qui est
établie en faveur de la Couronne & I’égard de la TPS
non versée. Cette disposition définit sans équivoque sa
portée dans des termes on ne peut plus clairs et n’ex-
clut que la LFI de son champ d’application. Les termes
employés révelent I'intention claire du législateur que
le par. 222(3) I'emporte en cas de conflit avec toute
autre loi sauf la LFI. Cette opinion est confortée par le
fait que des modifications ont été apportées a la LACC
apres ’édiction du par. 222(3) et que, malgré les deman-
des répétées de divers groupes, le par. 18.3(1) n’a pas
été modifié pour aligner 'ordre de priorité établi par la
LACC sur celui de la LFI. Cela indique que le 1égisla-
teur a délibérément choisi de soustraire la fiducie répu-
tée établie au par. 222(3) a l'application du par. 18.3(1)
de la LACC.

Cette conclusion est renforcée par I’application
d’autres principes d’interprétation. Une disposition spé-
cifique antérieure peut étre supplantée par une loi ulté-
rieure de portée générale si le législateur, par les mots
qu’il a employés, a exprimé I'intention de faire prévaloir
la loi générale. Le paragraphe 222(3) accomplit cela de
par son libellé, lequel précise que la disposition I’em-
porte sur tout autre texte législatif fédéral, tout texte
Iégislatif provincial ou « toute autre regle de droit »
sauf la LFI. Le paragraphe 18.3(1) de la LACC est par
conséquent rendu inopérant aux fins d’application du
par. 222(3). Selon I’alinéa 44f) de la Loi d’interpréta-
tion, le fait que le par. 18.3(1) soit devenu le par. 37(1) a
la suite de I’édiction du par. 222(3) de la LTA n’a aucune
incidence sur ’ordre chronologique du point de vue de
I'interprétation, et le par. 222(3) de la LTA demeure la
disposition « postérieure ». Il s’ensuit que la disposition
créant une fiducie réputée que I’on trouve au par. 222(3)
de la LTA Temporte sur le par. 18.3(1) dans le cadre
d’une procédure fondée sur la LACC. Bien que l’art. 11
accorde au tribunal le pouvoir discrétionnaire de rendre
des ordonnances malgré les dispositions de la LFT et de
la Loi sur les liquidations, ce pouvoir discrétionnaire
demeure assujetti a I’application de toute autre loi fédé-
rale. L'exercice de ce pouvoir discrétionnaire est donc
circonscrit par les limites imposées par toute loi autre
que la LFI et la Loi sur les liquidations, et donc par la
LTA. En T’espece, le juge siégeant en son cabinet était
donc tenu de respecter le régime de priorités établi au
par. 222(3) de la LTA. Ni le par. 18.3(1), ni I’art. 11 de
la LACC ne lautorisaient a en faire abstraction. Par
conséquent, il ne pouvait pas refuser la demande pré-
sentée par la Couronne en vue de se faire payer la TPS
dans le cadre de la procédure introduite en vertu de la
LACC.
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APPEAL from a judgment of the British
Columbia Court of Appeal (Newbury, Tysoe and
Smith JJ.A.), 2009 BCCA 205, 98 B.C.L.R. (4th)
242,270 B.C.A.C. 167, 454 W.A.C. 167, [2009] 12
W.W.R. 684, [2009] G.S.T.C. 79, [2009] B.C.J. No.
918 (QL), 2009 CarswellBC 1195, reversing a judg-
ment of Brenner C.J.S.C., 2008 BCSC 1805, [2008]
G.S.T.C. 221, [2008] B.C.J. No. 2611 (QL), 2008
CarswellBC 2895, dismissing a Crown applica-
tion for payment of GST monies. Appeal allowed,
Abella J. dissenting.

Mary I. A. Buttery, Owen J. James and Matthew
J. G. Curtis, for the appellant.

Gordon Bourgard, David Jacyk and Michael J.
Lema, for the respondent.

The judgment of McLachlin C.J. and Binnie,
LeBel, Deschamps, Charron, Rothstein and
Cromwell JJ. was delivered by

[1] DescHAMPS J. — For the first time this Court
is called upon to directly interpret the provisions
of the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c. C-36 (“CCAA”). In that respect,
two questions are raised. The first requires
reconciliation of provisions of the CCAA and the
Excise Tax Act,R.S.C. 1985, c. E-15 (“ETA”), which
lower courts have held to be in conflict with one
another. The second concerns the scope of a court’s
discretion when supervising reorganization. The
relevant statutory provisions are reproduced in the
Appendix. On the first question, having considered
the evolution of Crown priorities in the context
of insolvency and 