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Court File No. CV-11-17088
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
KEVIN D'AMORE
Applicant
-and -

BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT DAMORE and ROYAL TIMBERS INC.

Respondents

NOTICE OF MOTION
(returnable July 23, 2013)

BDO CANADA LIMITED (“BDO”), in its capacity as Court-appointed receiver (the
“Receiver”) of the assets, undertakings and properties of Banwell Development Corporation
("Banwell”) and Royal Timbers Inc. (“Royal Timbers” and collectively with Banwell, the
“Companies”) pursuant to the Order of The Honourable Justice Thomas dated June 5, 2013
(the “Appointment Order”), will make a motion to The Honaurable Justice Thomas to be
heard on Tuesday, July 23, 2013 at 9:00 a.m. or as soon after that time as the motion can be
heard, at the Courthouse, 80 Dundas Street, London, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR:

1. a Sales Process Order substantially in the form appended hereto as Schedule “A”
(the “Sales Process Order”):

(a) if necessary, abridging the time for and validating the method of service of all
motion confirmation forms, the Motion Record, including the Notice of Motion
and the Second Report of the Receiver dated July 12, 2013 and all
appendices thereto (the “Second Report”), and directing that any further
service of same be dispensed with such that this motion is properly returnable
on July 23, 2013; )

9965250.2



(b)

(e)

(f)

(9)

(i)

9965250.2

approving the Second Report and the activities and conduct of the Receiver
described therein;

extending the date by which consolidated Court Action Nos. 55047 and 06-
CV-6763 (the “Consolidated Action”) shall be set down for trial as required
by the Order of Justice Gates dated May 29, 2013 (the “Gates Order”) by the
length of the stay of proceedings imposed by the Appointment Order;

approving and authorizing the Receiver to enter into a property management
agreement with Wintru Developments Inc. (“Wintru”) substantially in the form

attached as Appendix E to the Second Report;

approving the sales process (the “Lot Sales Process”) with respect to the
residential building lots comprising the Royal Timbers Subdivision, more
particularly described on Schedule “A” to the draft Omnibus Approval and
Vesting Order attached as Schedule “B” hereto (the “Banwell Lots” or the
“Lots”), and authorizing the Receiver to carry out the Lot Sales Process:

approving the form of Agreement of Purchase and Saie with respect to the
sale of the Banwell Lots, substantially in the form attached to the Sales
Process Order (the “Form of Lot Sales Agreement’), together with any

amendments thereto deemed necessary and appropriate by the Receiver;

authorizing the Receiver to accept an offer or offers to purchase any or all of
the Banwell Lots provided that the sale price for each Lot to which such
offer(s) is subject is acceptable to the Receiver having regard to the appraised
value for such Lot(s) and prior sales of similar lots and all other terms of the
offer(s) are, in the Receiver's sole opinion, in the best interests of the

stakeholders of Banwell;

approving the Receiver's proposed marketing plan and sale process for the
Commercial Plaza (as defined in the Second Report) as set out in Section 7 of
the Second Report (the “Commercial Plaza Sales Process”);

approving the Receiver’s interim Statement of Receipts and Disbursements

for each of Banwell and Royal Timbers for the period June 5 to July 4, 2013



(k)

(1)

(m)

(n)

(the “Banwell Statement of Receipts and Disbursements” and the “Royal
Timbers Statement of Receipts and Disbursements”);

approving the professional fees and disbursements of BDO as Receiver
(“BDO Fees™);

approving the professional fees and disbursements of Miller Thomson LLP
(“MT"), counsel to the Receiver ("MT Fees”) and collectively with the BDO
Fees, the “Professional Fees”);

authorizing and directing the Receiver, nunc pro tunc, to redact paragraph
6.12 from the Second Report served on any party other than the Court;

sealing the unredacted version of the Second Report filed with the Court from
the public record until further order of the Court; and

such further and other relief as counsel may advise and this Honourable Court
may deem just;

2. an Omnibus Approval and Vesting Order substantially in the form appended hereto

as Schedule “B” (the “Omnibus Approval and Vesting Order”):

(a)

(c)

9965250.2

prospectively approving the sale transactions (each such transaction, a
“Transaction” and together, the “Transactions”) in respect of the Banwell
Lots, more particularly described on Schedule “A” to the Omnibus Approval
and Vesting Order;

prospectively authorizing the execution of an agreement of purchase and sale
in respect of one or more of the Banwell Lots (individual Banwell Lots
hereinafter referred to as a “Lot”) by the Receiver, as vendor, and the
purchaser of each Lot (each purchaser hereinafter referred to as the
‘Purchaser’) substantially in the form of agreement of purchase and sale
attached as Schedule “A” to the Sales Process Order, together with any
amendments or modifications thereto deemed necessary by the Receiver

(each agreement hereinafter referred to as a “Lot Sale Agreement”); and

providing that, upon the delivery by the Receiver to a Purchaser of a
Receiver’'s certificate substantially in the form attached as Schedule “B” to the



Omnibus Approval and Vesting Order (the “Receiver’s Certificate”), all of
Banwell's right, title and interest in and to the Lot(s) described in each
applicable Lot Sale Agreement (the “Purchased Assets™) will vest in and to
the applicable Purchaser, free and clear of all encumbrances including those
listed on Schedule “C* and in paragraph 2 of the Omnibus Approval and
Vesting Order, save and except for those encumbrances listed on Schedule
‘D” of the Omnibus Approval and Vesting Order, in relation to the Purchased

Assets,

THE GROUNDS FOR THE MOTION ARE:

Lot Sales Process

1. The Receiver proposes that both Murray Troup (“Troup”) and Scott D’Amore

(“Scott”) solicit interest in the Banwell Lots as agent for the Receiver and receive

compensation on a per sales lot basis at the rate of $2,500/Lot;

2. The Receiver believes that continuing to sell the Lots through Wintru/Troup and Scott

is the best course of action for the following reasons;:

(a)

(b)

Wintru/Troup and Scott have a demonstrated record of success in selling the

Lots in the Royal Timbers Subdivision;

Wintru/Troup and Scott have detailed knowledge of the Royal Timbers

Subdivision and surrounding area;

(c) Wintru/Troup and Scott appear to have established contacts with home
builders who comprise the pool of prospective purchasers for the Lots; and
(d) A sales commission of $2,500 per lot is reasonable relative to market rates
and the expected range of purchase price for each Lot.
3. The Form of Lot Sales Agreement incorporates Purchaser's Building Covenants and

Deed Restrictions applicable to the sale of all Lots in the Royal Timbers Subdivision

and includes terms and conditions consistent with a sale by a Court appointed

Receiver.

9965250.2



Commercial Plaza Sales Process

4. The Receiver proposes to conduct the Commercial Plaza Sales Process as follows:

(a)

(c)

(d)

(e)

M

(9)

9965250.2

conduct an Invitation for Offers. process to maximize exposure of the
Commercial Plaza to the market;

advertise the Invitation for Offers in both the print and online editions of The
Windsor Star, the London Free Press and The Globe and Mail and circulate
highlights of the Commercial Plaza and the sale process on its own internal
network of BDO partners in ninety-five (95) BDO Canada offices across
Canada;

utilize the resources of both Wintru and Scott to solicit other interested parties;

parties expressing an interest in obtaining detailed information about the
Commercial Plaza will be required to execute a Confidentiality and Non-
Disclosure Agreement (“NDA");

a Confidential Information Memorandum (“CIM”) containing information
relating to the Commercial Plaza, including photographs, summary of tenant
leases, historical financial information and terms and conditions of the
Receiver's sale process will be prepared and provided to any interested party
who has executed the NDA;

an electronic data room (“data room”) will be established to make relevant
information available to interested parties. Access to the data room will be
restricted to parties who have executed the NDA. The data room wili be
maintained by a third party company Firmex Inc., with access to the data room

controlled and monitored by the Receiver.

the data room will contain the CIM, historical financial information, tenant
leases, property tax statements, information on utilites and a form of

Agreement of Purchase and Sale to be used for the submission of offers;
the terms and conditions of the sale will include, inter alia, the following:

() a statement that the process should not be construed as a ‘Sale by
Tender’;



(i)

(iv)

(v)

(vii)

(viii)

(ix)

the highest or any offer will not necessarily be accepted and the
Receiver reserves the right to reject any or all offers without

explanation;

the Receiver shall establish a deadline for the receipt of offers, but
shall have the discretion to accept an offer either before or after the

deadline;
acceptance of all offers is subject to approval of the Court;

a deposit in certified funds equal to ten (10) per cent of the offer price
must accompany all offers;

the balance of the purchase price is to be paid by certified funds, direct
deposit or wire transfer at the time of closing. The Receiver will not
accept offers that include Vendor Take Back financing as payment of
the purchase price or a portion thereof;

sale is on an “as is, where is" basis without representations and

warranties of any kind;

offer to be submitted using the draft form Agreement of Purchase and

Sale contained in the data room: and

transfer of title to be by way of vesting order.

Omnibus Approval and Vesting Order

5. Pursuant to paragraph 3() of the Appointment Order, the Receiver has the power to,

among other things, sell, convey, transfer, lease or assign any of the assets,

undertakings and properties of the Companies (the “Property”) or any part or parts

thereof in the ordinary course of business without the approval of the Court in respect

of any transaction not exceeding $50,000 provided that the aggregate consideration

for all such transactions does not exceed $200,000, and otherwise the Receiver must

obtain Court approval;

98652560.2



10.

11.

12.

13.

14.

~J

Pursuant to paragraph 3(m) of the Appointment Order, the Receiver may apply for a
vesting order or other orders to convey title to the Property to a purchaser free and

clear of any liens or encumbrances affecting the Property;

The Receiver is of the view that the Banwell Lots will be more marketable and the
marketing and sale process more efficient and cost effective if the Court grants an
order which (a) authorizes the Receiver to enter into an agreement of purchase and
sale in the Form of Lot Sales Agreement, (b) approves the sale of the Lots and (c)

vests clear title to a Purchaser on a prospective basis;

The Receiver will avoid the cost and expense associated with returning to Court for
approval of each individual Lot sale if the Omnibus Approval and Vesting Order is

granted;

MT has forwarded to the Land Registrar for the Land Registry Office of the City of
Windsor (the “Land Registrar”) a copy of the draft Omnibus Approval and Vesting
Order and expects to have the Land Registrar's preapproval and acceptance of the
form of Omnibus Approval and Vesting Order and the form of Receiver's Certificate

prior to the return of the Receiver's motion herein;

The Receiver will file with the Court, once all Transactions are completed and title to
all of the Banwell Lots has been transferred to the Purchasers, a report advising of
the purchase price for each Lot;

The Receiver has acted and continues to act honestly and in good faith;
The Receiver recommends that the Court prospectively approve the Transactions;

The Receiver recommends and requests that the Court prospectively authorize the
execution of the Lot Sale Agreement for each Transaction, together with any

amendments or modifications thereto deemed necessary by the Receiver;

The Receiver requests that this Honourable Court direct the Receiver to complete the
Transactions and to grant an Order vesting the applicable Lot(s) in favour of the
applicable Purchaser upon the delivery by the Receiver to such Purchaser of a
Receiver's Certificate, free and clear of all encumbrances including those listed on

Schedule “C” and in paragraph 2 of the Omnibus Approval and Vesting Order, save

9965250.2



15.

and except for those encumbrances listed on Schedule “D” of the Omnibus Approval
and Vesting Order, in relation to the Purchased Assets;

Courts of Justice Act, R.S.0. 1990, c. C. 43 (“CJA"), s. 100;

Property Management

16.

17.

18.

19.

20.

21,

In view of Wintru's knowledge of and previous experience with the Commercial Plaza,
the Receiver recommends to the Court that Wintru continue as property manager of
the Commercial Plaza during the Commercial Plaza Sales Process;

The Receiver anticipates a sale of the Commercial Plaza within the next few months

and, thus, does not believe it is prudent to change the property manager at this time;

The Receiver recommends that it be authorized to enter into a property management
agreement with Wintru in the form attached as Appendix E to the Second Report;

The Receiver believes that the property management fee and leasing commission

proposed to be paid to Wintru are reasonable and reflect market conditions and rates;

Pursuant to subparagraph 3(d), the Receiver is empowered to retain such persons as
it deems necessary to assist the Receiver with the exercise of the Receiver's powers

and duties:

As agent of the Receiver, Wintru has no control over or possession of the revenues of
the Commercial Plaza and is not permitted to execute documents or otherwise bind

the Receiver;

Approval of the Second Report, the Receiver's Activities and the Statements of Receipts and

Disbursements

22,

23.

24,

The Receiver has carried out its duties and responsibilities in accordance with the
terms of the Appointment Order;

The Receiver seeks approval of the Second Report and the Receiver's activities
detailed therein;

The Banwell Statement of Receipts and Disbursements and the Royal Timbers
Statement of Receipts and Disbursements are detailed in the Second Report;

9065250.2



Approval of Professional Fees

25,

26.

27.

28.

Pursuant to paragraph 19 of the Appointment Order, the Receiver and counsel to the
Receiver were granted a first charge on the Property as security for the Professional
Fees, both before and after the making of the Appointment Order;

Pursuant to paragraph 20 of the Appointment Order, the accounts of the Receiver
and its legal counsel must be passed from time to time by a judge of the Ontario

Superior Court of Justice;

The Receiver and its legal counsel have maintained detailed records of the
Professional Fees;

It is the Receiver's opinion that the Professional Fees are fair and reasonable and
justified in the circumstances and accurately reflect the work performed by the

Receiver and MT in connection with these receivership proceedings;

Sealing Order

29.

30.

31.

The unredacted version of the Second Report filed with the Court contains
commercially sensitive information which if disclosed could undermine the integrity of

the marketing and sale process of the Banwell Lots;

No party will be prejudiced if the unredacted information in the Second Report filed

with the Court remains sealed untit further order of the Court;

S. 137(2) of the CJA;

The Gates Order

32.

33.

34.

The Appointment Order imposed a stay of proceedings in respect of all proceedings
to which the Companies or either of them are a party (the “Stay”);

Pursuant to the Gates Order, the Consolidated Action must be set down for trial by
April 30, 2014, otherwise it will be dismissed;

To ensure that the parties to the Consolidated Action are not prejudiced by the Stay
and the Consolidated Action is not in jeopardy of being dismissed, the Receiver
recommends that the date by which the Consolidated Action be set down for trial be
extended by the length of the Stay.

99865250.2
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35. The Appointment Order;

36.  Section 101 of the CJA;

37. Business Corporations Act, R.S.0. 1990, c¢. B.16, ss. 248(3)(b) and 209;

38. Rules 1.04, 1.05, 3.02(1), 16 and 37 of the Ontario Rules of Civil Procedure; and
39. Such other grounds as counsel may advise and this Honourable Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:
1. the Second Report and the appendices attached thereto dated July 12, 2013;

2. the fees Affidavit of Stephen N. Cherniak sworn July 9, 2013 and the exhibits

attached thereto;

3. the fees Affidavit of Sherry A. Kettle sworn July 12, 2013 and the exhibits attached

thereto; and

4, all other pleadings and materials previously filed in these proceedings; and

5. such further and other evidence as counsel may advise and this Honourable Court
may permit.

July 12, 2013 MILLER THOMSON LLP
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TAB “A”



SCHEDULE “A”
Court File No. CV-11-17088
ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) TUESDAY, THE 23 DAY

JUSTICE THOMAS OF JULY, 2013

BETWEEN:

KEVIN D’AMORE
Applicant
-and -

BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT D'AMORE and ROYAL TIMBERS INC.

Respondents

SALES PROCESS ORDER

THIS MOTION, made by BDO Canada Limited (the “Receiver”), in its capacity as
Court-appointed receiver of all of the assets, undertakings and properties of Banwell
Development Corporation (“Banwell”) and Royal Timbers Inc. pursuant to the Order of The
Honourable Justice Thomas dated June 5, 2013 (the “Appointment Order”), for an order:

(a) if necessary, abridging the time for and validating the method of service of all
motion confirmation forms, the Motion Record, including the Notice of Motion
and the Second Report of the Receiver dated July 12, 2013 and all
appendices thereto (the “Second Report”), and directing that any further
service of same be dispensed with such that this motion is properly returnable
on July 23, 2013;

9979437 .1
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(b)

(c)

(d)

(e)

99793437 1

approving the Second Report and the activities and conduct of the Receiver
described therein;

extending the date by which consolidated Court Action Nos. 55047 and 06-
CV-6763 shall be set down for trial as required by the Order of Justice Gates
dated May 29, 2013 by the length of the stay of proceedings imposed by the
Appointment Order;

approving and authorizing the Receiver to enter into a property management
agreement with Wintru Developments Inc. (“Wintru”) substantially in the form

attached as Appendix E to the Second Report;

approving the sales process (the “Lot Sales Process”) with respect to the
residential building lots comprising the Royal Timbers Subdivision, more
particularty described on Schedule “A” to the draft Omnibus Approval and
Vesting Order attached as Schedule “B” hereto (the “Banwell Lots” or the

“Lots”), and authorizing the Receiver to carry out the Lot Sales Process;

approving the form of Agreement of Purchase and Sale with respect to the
sale of the Banwell Lots, substantially in the form attached to the Sales
Process Order (the “Form of Lot Sales Agreement”), together with any
amendments thereto deemed necessary and appropriate by the Receiver;

authorizing the Receiver to accept an offer or offers to purchase any or all of
the Banwell Lots provided that the sale price for each Lot to which such
offer(s) is subject is acceptable to the Receiver having regard to the appraised
value for such Lot(s) and prior sales of similar lots and all other terms of the
offer(s) are, in the Receiver's sole opinion, in the best interests of the

stakeholders of Banwell;

approving the Receiver's proposed marketing plan and sale process for the
Commercial Plaza (as defined in the Second Report) as set out in Section 7 of
the Second Report {the “Commercial Plaza Sales Process”);

approving the Receiver's interim Statement of Receipts and Disbursements

for each of Banwell and Royal Timbers for the period June 5 to July 4, 2013
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(the “Banwell Statement of Receipts and Disbursements” and the “Royal

Timbers Statement of Receipts and Disbursements™),

(i) approving the professional fees and disbursements of BDO as Receiver
(“BDO Fees");

(k) approving the professional fees and disbursements of Miller Thomson LLP
(“MT"), counsel to the Receiver ("MT Fees”) and collectively with the BDO
Fees, the “Professional Fees”);

()] authorizing and directing the Receiver, nunc pro tunc, to redact paragraph
6.12 from the Second Report served on any party other than the Court;

(m) sealing the unredacted version of the Second Report filed with the Court from

the public record untit further order of the Court; and

(n) such further and other relief as counsel may advise and this Honourable Court

may deem just;
was heard this day at the Courthouse, 80 Dundas Street, London Ontario.

ON READING the Second Report of the Receiver dated July 12, 2013 (the “Second
Report”), and on hearing the submissions of counsel for the Receiver, and such other
persons as may be present and on noting that no other persons appeared, although properly
served as appears from the affidavit of Susan Jarrell sworn July 12, 2013, filed:

1. THIS COURT ORDERS that the time for and method of service of all motion
confirmation forms, the Motion Record, including the Notice of Motion and the Second
Report, is hereby abridged and validated and any further service of same is hereby

dispensed with such that this motion is properly returnable on July 23, 2013.

2. THIS COURT ORDERS that the activities and conduct of the Receiver as set out in
the Second Report are hereby approved.

3. THIS COURT ORDERS that the date by which consolidated Court Action Nos. 55047
and 06-CV-6763 shall be set down for trial as required by the of the Honourable Justice
Gates dated May 29, 2013 is hereby extended by the length of the stay of proceedings
imposed by the Appointment Order.

9979437.1
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4. THIS COURT ORDERS that the Receiver is hereby approved and authorized to enter
into a property management agreement with Wintru substantially in the form appended as
Appendix E to the Second Report.

5. THIS COURT ORDERS that the Lot Sales Process with respect to the Banwell Lots is
hereby approved and the Receiver is hereby authorized to carry out the Lot Sales Process.

6. THIS COURT ORDERS that the Form of Lot Sale Agreement with respect to the sale
of the Banwell Lots, substantiaily in the form attached hereto as Schedule “A”, together with
any amendments thereto deemed necessary and appropriate by the Receiver, is hereby
approved.

7. THIS COURT ORDERS that the Receiver is hereby authorized to accept an offer or
offers to purchase any or all of the Banwell Lots provided that the sale price for each Lot is
acceptable to the Receiver having regard to the appraised value for such Lot(s) and prior
sales of similar lots and the terms of the offer(s) are, in the Receiver's sole opinion, in the
best interests of the stakeholders of Banwell.

8. THIS COURT ORDERS that the Commercial Plaza Sales Process is hereby
approved.

9. THIS COURT ORDERS that the Banwell Statement of Receipts and Disbursements
and the Royal Timbers Statement of Receipts and Disbursements are hereby approved.

10. THIS COURT ORDERS that the BDO Fees for the period commencing May 2, 2013
through July 5, 2013 as described in the Second Report and in the Affidavit of Stephen N.
Cherniak sworn July 9, 2013 and the MT Fees for the period May 16, 2013 to June 26, 2013
as described in the Second Report and the Affidavit of Sherry A. Kettle sworn July 12, 2013,
as appended to the Second Report, are hereby approved.

11. THIS COURT ORDERS AND DIRECTS and authorizes the Receiver, nunc pro tunc,
to redact paragraph 6.12 from the Second Report served on any party other than the Court.

9979437 .1

/8



12. THIS COURT ORDERS that the unredacted version of the Second Report filed with

the Court is hereby sealed from the public record until further order of the Court.

Justice, Superior Court of Justice

9979437.1
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SCHEDULE “A”

BANWELL DEVELOPMENT CORPORATION Lot No.

Plan , Windsor, Ontario
Property Identifier No.

ROYAL TIMBERS SUBDIVISION — PHASES I/ i1 /Ill/ IV

The undersigned

AGREEMENT OF PURCHASE AND SALE

(collectively, the “Purchaser”), hereby agrees with BDO CANADA LIMITED, in its capacity as
the court appointed receiver of all of the assets, undertaking and properties of Banwell
Development Corporation (*Banwell™), without personal liability (the “Vendor”), to purchase the
above-noted property, and legally described for identification purposes, only, on Schedule “A”
attached hereto, being a lot in the Royal Timbers Subdivision, located in the City of Windsor,
County of Essex, Ontario, Canada (the “Property”), on the following terms and conditions:

1. The purchase price of the Property is Dollars ($ }in
lawful money of Canada (the “Purchase Price”), payable as follows:

(@)

(b}

99794371

To the Vendor's solicitors, in trust, (the “Vendor's Solicitors™) by certified
cheque or bank draft, as a deposit pending completion or other termination of this
Agreement and to be credited on account of the Purchase Price on the Closing
Date the sum of TWO THOUSAND AND FIVE HUNDRED DOLLARS
($2,500.00) (the “Deposit’} submitted within forty eight (48) hours of acceptance
of this Agreement;

The balance of the Purchase Price and the Security Deposit by certified cheque
or bank draft on the Closing Date, subject to the adjustments hereinafter set
forth; and

The Vendor's Solicitors shall hold such funds in trust in accordance with this
Agreement of Purchase and Sale.

The transfer of title to the Property shall be completed on
, 201__ (the “Closing Date”).

The Purchaser’'s address for delivery of any notices pursuant to this Agreement
is as follows:



2|

Address:

City:

Province: Ontario

Postal Code:

Telephone (B):

{H):

Facsimile:

E-Mail address:

Sections 3 through 35 and Schedules “A” and “B” attached to this Agreement are an integral
part hereto and are contained on subsequent pages. The Purchaser acknowledges that he or
she has read all sections of and the schedules to this Agreement.

DATED at this day of
L 201

SIGNED, SEALED
AND DELIVERED

in the presence of
WITNESS

(as to all Purchaser’s
signatures, if more than
one purchaser)

Signature

Purchaser Name

Signhature

Purchaser Name

R AR T L St Mot o Ve N o Nt

Purchaser’s Solicitors:

Address:

Telephone: Facsimiie: Email:
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The undersigned accepts the above offer and agrees to complete this transaction in accordance

with the terms thereof.

DATED at

this day of

Vendor’s Solicitors:
Miller Thomson LLP
Suite 2010

One London Place
255 Queens Avenue
London, ON N6A 5R8
Tel 519.931.3510

Fax 519.858.8511
Attn: Alissa K. Mitchell

98794371

. 201

BDO CANADA LIMITED in its capacity as the
court appointed receiver of all of the assets,
undertaking  and properties  of  Banwell
Development Corporation, without personal liability

Per:

Authorized Signing Officer

I have the authority to bind the Corporation
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Definitions
3. The meaning of words and phrases used in this Agreement and its Schedules shall have
the following definitions:
(a) ‘Agreement” means this Agreement of Purchase and Sale including all

Schedules attached hereto and made a part hereof;

(b) “Banwell” has the meaning ascribed in the preamble;
(c) “Closing Date” has the meaning ascribed in Section 2;
(d) “Damage” shall mean to include any damage done to any of the services or any

dirt or debris entering in any of the services and shall include the cost of
rectification thereof, including but not limited to the total cost incurred in
connection with the replacing, relocating or repairing any of the services or
incurred in connection with the refilling, removing and regarding any Lot, roads or
other services where direct, debris earth or foreign material has been deposited

therein;
(e) “Deposit” has the meaning ascribed in Section 1(a);
N “‘Developer” shall mean Banwell;
(9) “Front of the House” has the meaning ascribed in Section 8(d);
(h) “Improvements” has the meaning ascribed in Section 25:
(i) “Omnibus Approval and Vesting Order” means the Order of Justice Thomas

dated July 23, 2013 vesting all the right, title and interest of Banwell in and to the
Property in the Purchaser free and clear of all mortgages, charges, liens, security
interests and encumbrances save and except for those encumbrances listed on
Schedule D to such Order, upon the delivery of a Receiver's Certificate to the
Purchaser in the form appended as Schedule “B” to the Omnibus Approval and
Vesting Order (the “Receiver’s Certificate”);

(i) “Owner” shall mean the purchaser of the Property from the Purchaser:

(k) “Lot” shall mean any subdivision lot and all improvements located thereon,
located within Royal Timbers Subdivision;

(1 “Property” has the meaning ascribed in the preamble;

{m)  “Purchase Price" has the meaning ascribed in Section 1:

(n) “Purchaser” has the meaning ascribed in the preamble;
(o) “Receiver’s Certificate” has the meaning ascribed in Section 3(i);
(p) “Related Party to the Purchaser” shall mean to include any employee, servant,

agent, independent agent, contractor or subcontractor, or any successor in title to
the lands of the Purchaser:

99794371
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(Q) “Restrictions” means the restrictions contained in Section 8(a) — (h);
(n “‘Royal Timbers Subdivision” means the lands described on Schedule “B” to

this Agreement legal title to which is held by Banwell and which comprise the
residential development lots located west of Banwell Road in the City of Windsor;

(s) “Security Deposit” has the meaning ascribed in Section 5(a);

(t) “Services” shall mean to include any services installed within the Royal Timbers
Subdivision by Banwell or any other person or persons, including the Municipality
or any other Authority including but not limited to the survey stakes, landscaping,
curbs, streets, walkways, street signage and lighting, fences abutting the
property, sanitary and storm sewers (including lateral connections), water mains
(including lateral connections), and all appurtenances relating to any of the
services, any underground hydro service, gas service, telephone and cable
services or any other services effected for the purpose of public utilities;

(u) “Substantially Complete” has the meaning ascribed in Section 5(j);
(v) “Vendor” has the meaning ascribed in the preamble;

(w})  “Vendor’s Solicitors” has the meaning ascribed in Section 1(a).

Irrevocability

4,

This offer by the Purchaser, shall be irrevocable by the until the

day of , 201_, after which time, this offer may be withdrawn,
and if so, same shall be null and void and the Deposit shall be returned to the Purchaser
without interest or deduction. Acceptance by the Vendor of this offer shall be deemed
to have been sufficiently made if this Agreement is executed by the Vendor on or before
the irrevocable date specified in the preceding sentence, without requiring any notice of
such acceptance to be delivered to the Purchaser prior to such time. Without limiting the
generality of the foregoing, acceptance of this offer (or any counter-offer with respect
thereto) may be made by way of telefax transmission (or similar system reproducing the
original) provided all of the necessary signatures and initials of both parties hereto are
duly reflected on (or represented by) the telefaxed copy of the agreement of purchase
and sale so transmitted, and such acceptance shall be deemed to have been sffected or
made when the accepted offer (or counter-offer, as the case may be) is telefaxed to the
intended party, provided that a confirmation of such telefaxed transmission is received
by the transmitting party at the time of such transmission, and the original executed
document is thereafter forthwith couriered (or personally delivered) to the recipient of the
telefaxed copy.

Purchaser’s Building Covenants

5.

The Purchaser covenants as follows with respect to any construction on or access to the
Property:

(a) The Purchaser shall be liable to the Vendor for all damages to services,
structures and equipment installed by the Vendor or the Developer, which
damage is caused subsequent to the Vendor transferring title to the Property to

9978437 1
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(b)

(c)

(d)
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the Purchaser without proof that said damage was caused by the Purchaser or a
Related Party to the Purchaser. The Purchaser shall pay to the Vendor a
security deposit in the amount of One Thousand Five Hundred Dollars
($1,500.00) for each single family residential Lot and Seven Hundred Fifty
Dollars ($750.00) for each semi-detached Lot being purchased, to be held as
security for the performance of all of the Purchaser’s obligations pursuant to this
Agreement (the “Security Deposit’). The Security Deposit shall be paid on the
Closing Date and may be applied against any costs for restoration or damages
caused by the Purchaser or any Related Party to the Purchaser, or if the Vendor
performs grading, drainage or any other obligation of the Purchaser pursuant to
this Agreement, the Security Deposit may be applied to the costs of performing
such work. When the Purchaser has completed construction, including but not
limited to a paved driveway and sod on the Property in accordance with the
terms of the Agreement and in accordance with the terms of any agreement with
the Municipality, and upon satisfactory inspection by the Vendor, the Vendor
shall release the Security Deposit to the Purchaser, or as it may direct.

The Purchaser shall not interfere with the services or with the installation to
services, without limiting the generality of the foregoing, the Purchaser shall keep
the total road allowance including boulevards and any easements over or under
the Property so as not to obstruct the installation of curbs, streets, utility or
municipal services, landscaping and use thereof. The Purchaser will not interfere
with the survey staking of lands within the Royal Timbers Subdivision.

After the Closing Date, the Vendor shall not be required to replace or relocate
staking unless the Vendor or its agents damage or remove such stakes. The
amount of Damages caused by the Purchaser or any Related Party to the
Purchaser to the services shall be determined by the Vendor's engineer acting
reasonably which decision shall be final and binding upon the parties hereto and
the determination of the engineer shall be made by him alone and he shall not be
obligated to act as an arbitrator in connection therewith nor shall any of the rules
normally applicable to arbitrators apply to the determination by such engineer.

The Purchaser shall keep the Property in a neat and tidy condition before
commencement of construction and during construction. The Purchaser shall
comply with any reasonable request made by the Vendor in respect of the
appearance of the Property.

The Purchaser shall pay to the Municipality, for each building permit issued, all
fees, including any development charges or such other amount as may be
required by the Municipality at the time such building permit is obtained, in
accordance with the Municipal By-Laws then enforced from time to time.

The Purchaser covenants and agrees fo comply with the stipulations and
restrictive covenants set forth in this Section 5 and Section 8 and shall insert the
restrictive covenants set forth in this Section 5 and Section 8 in every Agreement
of Purchase and Sale entered into by the Purchaser for the resale of the
Property.

The Purchaser shall provide and maintain during the construction period disposal
bins and portable toilets on the Lot to accommodate the proper disposal of refuse
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(i)
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and debris and shall also keep the road allowances adjacent to the Property
clean of debris and dirt.

The Purchaser shali grade, spread top soil and sod the front and side yards,
including the untraveled portion of the road allowance in front and flanking the
Property upon the Substantial Completion of the dwelling thereon. Such grading
and sodding shall extend from the walls of each building to the curb or edge of
the road or the edge of the Froperty.

The Purchaser will be responsible for locating the survey markers and will pay to
the Vendor on demand the cost of replacing each survey marker for any lot that
is damaged, destroyed or removed as a result of any act by the Purchaser, its
empioyees, agents or contractors.

The Purchaser (not later than the earlier of twenty-four months from the date of
occupancy permit or prior to installation of Municipal sidewalks) will cover al}
driveways from the curb to the dwelling, front and side sidewalks in concrete or
interlocking brick paving stones or such other material as the Vendor or the
Vendor's designated agent may accept. The Purchaser acknowledges that
asphalt and gravel are not permitted covering for the driveway and sidewalks. (A
driveway or sidewalk can be temporarily covered with gravel until the permanent
covering is installed within the time limits indicated above.)

The Owner must plant a minimum of one tree as approved by the City of Windsor
Forester for species. One approved tree must be planted in the front yard. The
location of the trees and type of tree must be submitted on a sketch also showing
the location of the house, driveway and services. Located at:

The Corporation of the City of Windsor

350 City Hall Square West

Windsor, ON N9A 651

To: Public Works Department

And:

The Corporation of the City of Windsor Parks & Recreation Department
2450 McDougall

Windsor, ON N8X 3N6

To: Bill Roesol

The Purchaser shail not assign this Agreement or any part hereof without the
prior written consent of the Vendor, which consent may be arbitrarily withheld. If
the Purchaser is a corporation, a change in control of the corporation shall be
deemed to be an assignment requiring the Vendor’'s approval. in addition, the
Purchaser shall not transfer, assign, convey or otherwise dispose of any interest
which the Purchaser may have in this Agreement or the Property nor shall the
Purchaser grant an opticn to purchase, acquire, or otherwise obtain the interest
which the Purchaser had in this Agreement or the Property at any time prior to
the Closing Date, without the written consent of the Vendor, which consent may
be arbitrarily withheld.

Not later than twenty-four months after the Closing Date, the Purchaser shall
obtain the necessary building permits and fully complete all footings for a building
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on the Property and not later than twelve months after completion of such
building footings, the Purchaser shall substantially complete the building(s). To
“Substantially Complete” the building means either the satisfactory performance
of a final building inspection by the Municipality or that the building and
improvements to the Property are capable of completion at a cost of not more
than ten (10) percent of the total cost of construction.

Option to Purchase

6.

Subject to the provisions of Section 7 hereof, if the Purchaser fails to complete all
buiiding footings or substantially complete the building(s) on the Property in the manner
and within the time limits by Section 5(j) hereof and fails within thirty (30) days of notice
of such default to Substantially Complete the building, then for one hundred and twenty
(120) days thereafter, the Vendor shall have an irrevaocable option to repurchase each
Lot comprising the Property in respect of which the Purchaser is in default hereunder for
the original price for the Property/Lot, less: (i} ten (10) percent; (ii) any agent’s
commissions paid or incurred by the Vendor; (iii) any unpaid taxes and charges against
such Lot and any monies including interest owing hereunder by the Purchaser to the
Vendor; and (iv) all legal fees and any expenses incurred by the Vendor in connection
with such repurchase.

Contemporaneously upon payment to the Purchaser of such price for repurchase within
thirty (30) days of the Vendor’s election to repurchase, the Purchaser shall transfer and
release ali of its rights, title and interest in the Property, or each such Lot as the case
may be, and this Agreement to the Vendor free and ctear of all encumbrances and
deliver up quiet possession of the Property or Lot(s) to the Vendor.

Extension of Closing Date

7.

If the completion of construction of either all building footings or Substantial Completion
of the building(s) as required under Section 5(j) is delayed by causes which, in the
opinion of the Vendor or its designate agent, were not within the reasonable control of
the Purchaser (excluding the Purchaser’s financial status) or the delay was caused by
any default or act of omission by the Vendor, then the time for completion will be
extended by the time of such delay.

Deed Restrictions

8.

In addition to any other restrictions contained in this Agreement, the following restrictions
are applicable to each of Lots 1 — 118 Plan 12M-533 inclusive or Biock 120, 121, 122 on
Reference Plan of Survey 12M-533, all in the City of Windsor, in the County of Essex, if
such Lots(s) comprise a portion of the Property being purchased herein, and these
restrictions shall be binding upon and enure to the benefit of the Purchaser, its
respective heirs, executors, administrators, successors and assigns:

(a) The Purchaser acknowledges and agrees that no building, structure or erection
of any kind shall be erected on the Property uniess the plans therefor have been
previously submitted to the Vendor for the purpose of verifying the size of the
living area and the architectural design and the Purchaser has obtained the prior
written approval of the Vendor;
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The Purchaser further acknowledges that no approval shall be issued unless a
Site Plan, a Floor ptan for each house to be built and full elevation plans, or such
other plans as the Vendor deems necessary to verify compliance with this
section, have been submitted to the Vendor, which set of plans the Vendor shall
retain for its records;

For the purposes of this section, the following definitions shall be applicable
thereto:

“Floor Area” shall mean the area occupied by the dwelling house exclusive of
any open or closed porch, patio, garage, carport or breezeway.

“Main Floor" shall mean the floor area occupied by the first floor, or the
intermediate floors lower than the ceiling of the first floor and completely above
the finished grade at the front of the dwelling house;

“First Floor” shall mean the fioor area occupied by the first floor completely
above the finished grade; and

“Second Floor” shall mean the floor area occupied by the floor immediately
above the main floor.

No more than one (1) single-family residential dwelling shall be constructed on
each Lot comprising the Property and with respect to such dwelling:

(i) no building shall be erected on Lots 1 to 118 12M-533 inclusive or
Block 120, 121, 122 on Reference Plan of Survey 12M-533 other
than one (1) single detached dwelling unit which must include a
minimum two (2) car garage.

(ii) no dwelling, residence, or structure shall be erected other than a
one (1) storey ranch or a two (2) storey or multi-level home and, as
desired by the Purchaser and/or their successors and assigns, any
other accessory structures as permitted by, and which are in
compliance with the Building Code of the Province of Ontario and
the by-laws of the Corporation of the City of Windsor.

(i)  the single detached dwelling unit built or erected on any of Lots 1 to
118 inclusive or Block 120, 121, 122 on Reference Plan of Survey
12M-533 shall have the following minimum floor area:

(A) any one (1) storey ranch shall have a minimum main floor area of
at least 1,400 square feet, except Lots 1 — 31 Plan 12M-533
inclusive and Lots 37 — 44 Plan 12M-533 inclusive shall have a
minimum main floor area of at least 1,200 square feet;

(B) any two (2) storey house shall have combined main floor and
second floor area of at east 2,000 square feet; and

(C) any multi-level house (being a raised ranch, bi-level, tri-level, or
four level) shall have a combined main floor and first floor area of
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at least 1,400 square feet, except Lots 1 — 31 Plan 12M-533
inclusive and Lots 37-44 Plan 12M-533 inclusive shall have a
combined main floor and first floor area of at least 1,200 square
feet.

The exterior of the front of the house, meaning the side of the house facing the
street, (the “Front of the House"), is to be 100% brick, stucco, stone or any
combination thereof. In the event that the exterior of the Front of the House is
100% stucco, the remaining exterior of the house including the exterior of the
attached garage must also be 100% brick, stucco, stone or any combination
thereof. In the event of the Front of the House is 100% brick, the exterior of the
attached garage must also be 100% brick, stucco, stone or any combination
thereof (except where there is a gable end which can be sided above the garage
ceiling height) with the remaining exterior of the house to be (a) a minimum of
50% brick, stucco, stone, if a stucco, wood, vinyl or other approved siding
material is to be used on the remaining 50% for a two (2) storey home, (b) a
minimum of 33.3% brick, stucco, stone, if a stucco, wood vinyl or other approved
siding material is to be used on the remaining 66.7% for a multi-level and (c) a
minimum of 66.7% brick, stucco, stone, if a stucco, wood, vinyl or other approved
siding material is to be used on the remaining 33.3% for a one (1) storey ranch.

The Property shall not have:
(i) more than two (2) driveway approaches;
(i) a swimming pool constructed above-grade;

(iii) a satellite dish (save and except a satellite dish no greater than 18”
in diameter) aerial, tower or similar structure and appurtenances
thereto shall be erected on or fastened to any house or located on
the Property;

(iv) any doghouse, kennel or dog run placed thereon; and
(v} above-ground utility lines placed thereon.

The Owner of the Property shall not permit any fence located on the Property
which has been constructed by the Vendor or the Developer to fall into disrepair,
including the repair of any holes in the fence, replacement of rotted or broken
pieces. The said fence shall not be maintained or altered in any manner other
than to restore the fence from the original specifications as constructed by the
Vendor or the Developer.

Except in a fully enclosed garage, no boats, campers, recreational vehicles,
commercial vehicles, buses, jet-skis, personal watercraft, go-carts, motor bikes,
dirt bikes, motor scooters, cube vans, any type of utility trailer or any other
vehicle that is powered by an internal combustion engine shall be stored or
parked on any of the Property or on any public rights-of-way except for
automobiles, motorcycles, pick-up trucks, sport utility vehicles and non-
combustion powered vehicles.
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The Purchaser shall not disrupt or interfere with the rear yard drainage of the
Property from the lot grading and rear yard drainage approved and certified by
the City of Windsor.

The Purchaser acknowledges that children of the Owner may not be able to
attend the closest neighbourhood school.

The Restrictions, as amended and supplemented from time to time as herein
provided, shall be deemed to run with the title to the Property, and shall remain in
full force and effect for the benefit of the Property.

The Restrictions shall be binding upon the Purchaser and their heirs, trustees,
administrators, successors, and assigns and shall continue in full force and effect
in perpetuity from the date hereof. The Restrictions are for the benefit of each
and every Owner of the Property.

The construction, validity, and enforcement of the Restrictions shall be
determined according to the laws of the Province of Ontario. The venue of any
action or suit brought in connection with the Restrictions shall be in Essex
County, in the Province of Ontario.

Wherever the covenants, Restrictions and conditions herein contained are in
conflict with the provisions of any applicable federal, provincial, or municipal by-
law, regulation or ordinance, those provisions contained herein or in such by-law,
regulation or ordinance which is not onerous or which places the greatest
restrictive burden on the use of the Property shall be applicable.

Failure of the Vendor to insist upon strict performance of the Restrictions shall
not be deemed to be a waiver of such Restriction unless the Vendor has
executed in writing a waiver thereof. Any such written waiver of any of the
Restrictions by the Vendor shall not constitute a waiver of such Restriction as to
any other Lot.

The amendment or invalidation of any provision or provisions of this section by
lawful Ceourt order shall not affect or modify any of the other provisions of this
section, which other provisions shall remain in full force and effect. The Parties
agree that the Ontario Superior Court of Justice shall have the right to amend
these provisions.

The Vendor reserves the right to amend the Restrictions as reasonably required,
in its sole discretion.

In the event the Purchaser sells or transfers the Property prior to the fulfilment of
the requirements herein, the Purchaser shall obtain written undertaking from
such Owner requiring him/her to complete all of the matters specified and to
obtain executed written confirmation that said Owner will be bound by the terms
hereof.

The Purchaser hereby agrees to comply with the provisions and requirements
noted herein and further agrees to rectify and correct any default forthwith upon
receiving notice thereof. Failure of the Purchaser to rectify any such default on a
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timely basis may result in the Vendor making such corrections and in such event
the Purchaser shall forthwith pay the Vendor all reasonable costs associated
therewith. For the purpose of carrying out such works, the Vendor shall have the
right to enter the Property.

Fence Acknowledgement

9.

If any of Lots 5 — 31 inclusive, 32-37 inclusive, 44, 90, 101-106 inclusive, comprise a
portion of the Property, the Purchaser acknowledges that the Vendor is entitled, but not
obligated, to construct a metal or wood fence along the rear or side property line of such
Lots approximately 5-6 feet in height.

In the event that such fence has not been constructed prior to the Closing Date, the
Purchaser agrees to give the Vendor, and any agents retained by the Vendor, access to
the Property to construct such fence.

Acceptance of Interest

10.

Notwithstanding any other term of this Agreement, the Purchaser shall purchase all of
Banwell's beneficial and legal, right, title and interest, if any, in and to the Property as it
exists at the present time without representation, warranty or condition with respect to
the fitness, condition, zoning or lawful use of the Property or any portion thereof. The
Purchaser acknowledges that the Property is being purchased on an “as is, where is”
basis and that it has inspected the Property and will accept same in its present state and
condition. The Purchaser acknowledges and agrees that the Vendor has not made and
will not be asked to make any representation or warranty and further acknowledges that
there are no conditions or warranties, whether express or implied, statutory or non-
statutory, affecting or in any way relating to the Property or any portion thereof relating to
any matter whatsoever, including the state of repair, degree of maintenance, description,
quality, fitness for any present or intended purpose or use, physical condition,
compliance or non-compliance with environmental rules, regulations or legislative
provisions, 2zoning, location or any other matter whatsoever. The Purchaser
acknowledges that the Purchaser has relied entirely upon the Purchasers own
inspections and investigations with respect to all such issues and with respect to
proceeding with the transactions contemplated in this Agreement. The implied covenants
set forth in the Land Registration Reform Act otherwise operating in favour of the
Purchaser are hereby expressly excluded.

The description of the Property is believed to be materially correct but if any statement,
error or omission shall be found in the particulars thereof, including the acreage or
square footage of the Property, same shall not entitle the Purchaser to be relieved of any
obligation hereunder nor shall any compensation be allowed to either the Vendor or the
Purchaser in respect thereof. Similarly loss of or damage to any portion of the Property,
with the exception of the substantial destruction of the principal buildings, if any, on the
Property, shall not entitle the Purchaser to be relieved of any obligation hereunder nor
shall any compensation or abatement be allowed to the Purchaser in respect thereof.
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Closing Documents

11.

The Vendor agrees to provide to the Purchaser on closing, and the Purchaser
acknowledges that it shall only have the right to require:

(a) the Omnibus Approval and Vesting Order;

(b) the Receiver's Certificate;

(c) a Statement of Adjustments; and

(d) an undertaking to readjust the statement of adjustments.

The Purchaser agrees to provide on closing, in addition to payment of the balance of the
Purchase Price and the Security Deposit, an indemnity consistent with Section 20
hereof, an undertaking to readjust the statement of adjustments and such other
undertakings, certificates, releases, agreements and documents as the Vendor's

Solicitors and the Purchaser's Solicitors, both acting reasonably, determine are
necessary or required to complete the transactions contemplated herein.

Extension of Closing

12.

In the event that by the Closing Date (i) appeal proceedings of the Omnibus Approval
and Vesting Order have been commenced, {ii) any issue is raised with respect to this
Agreement which the Vendor determines impairs the ability of the Vendor to complete
this Agreement or (iii) an injunction or other court order is obtained or sought preventing
the Vendor from completing this Agreement which the Vendor is unable or unwilling to
remove, the Vendor may extend the Closing Date for a period or periods of time to allow
additional time in order for all matters enumerated above to be obtained or otherwise
resolved, in either case, by notice in writing to the Purchaser or to the Purchaser's
solicitors. In no event shall the Vendor be otherwise responsible for any costs,
expenses, loss or damages incurred or suffered by the Purchaser in any way relating to
this Agreement.

Covenants of the Vendor

13.

Without limiting any other provisions of this Agreement, the Purchaser acknowledges
that the Property may be subject to the following, all of which the Purchaser agrees to
accept and take title subject to and to complete the transaction contemplated by this
Agreement without adjustments notwithstanding the existence of any of the following,
and further confirms that the Vendor shall not be obligated to take any actions in respect
thereof:

(a) the reservations, limitations, provisions and conditions expressed in the original
Agreement from the Crown and ail statutory exceptions to title;

(b) the Restrictions;

(c) any registered restrictions or covenants that run with the Property provided the
same have been complied with in all material respects;

9979437 1

32



(d)

(e)

()

(9)

- 14 -
any easements, rights of way, or right of re-entry in favour of a Developer, not
materially or adversely impairing the present use of the Property;

any agreements with municipal, utilities or public authorities provided the same
have been complied with in all material respects;

any minor encroachments which might be revealed by an up to date survey of
the Property; and

any gas or oil lease in respect of the Property.

Covenants of the Purchaser

14. The Purchaser agrees that, on or before closing, it will cause the following to be done:

(a)

(b)

the Purchaser shall furnish the Vendor with evidence of the Purchaser’s sales tax
registration numbers and sales tax exemption certificates, including, without
limitation, evidence of the Purchaser's Harmonized Sales Tax registration
number under the Excise Tax Act {(Canada); and

ensure that the representations and warranties of the Purchaser set forth herein
are true and correct at the time of closing by delivery of a bring-down certificate
on closing.

Representations and Warranties of the Vendor

15. The Vendor represents and warrants to the Purchaser as follows and acknowledges that
the Purchaser is relying thereon in entering into and completing this Agreement:

(a)

(b)

the Vendor is not a non-resident of Canada within the meaning of Section 116 of
the Income Tax Act (Canada);

the Vendor has not previously sold the Property or any portion thereof, and
subject to Section 24 hereof, will not dispose of or sell the Property or any portion
thereof between the date hereof and the date of closing;

Representations and Warranties of the Purchaser

16. In addition to any other representations and warranties contained in this Agreement, the
Purchaser represents and warrants to the Vendor as follows and acknowledges that the
Vendor is relying thereon in entering into and completing this Agreement:

(a)

99794371

this Agreement and each of the other agreements, documents and instruments to
be executed and delivered by the Purchaser on or before closing have been or
will be duly executed and delivered by, and when executed and delivered, will
constitute the valid and binding obligations of, the Purchaser, enforceable against
the Purchaser in accordance with their respective terms;

the Purchaser is not a non-resident of Canada for purposes of the Income Tax
Act (Canada); and
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(c) the Purchaser is registered under the Excise Tax Act (Canada) and the Retail
Sales Tax Act (Ontario).

Conditions for the Benefit of Vendor and the Purchaser

17.

The following conditions are for the benefit of both the Vendor and Purchaser and
neither party will be obligated to complete the transactions contemplated by this
Agreement untess such conditions have been satisfied:

(a) at the time of closing, no order will have been issued by a court of competent

: jurisdiction which remains in effect, and no action or proceeding will have been
instigated which remains pending before any court of competent jurisdiction, to
prevent or otherwise adversely affect the purchase and sale of the Property or
any portion thereof pursuant to this Agreement; and

(b) the Omnibus Approval and Vesting Order shall not have been stayed, vacated or
varied.

Environmental Condition

18.

The Vendor has no knowledge and makes no representations or warranties,
whatsoever, as to the existence or non-existence of urea formaldehyde insulation,
asbestos, PCB's, radium, radon or radon daughters, or any other substances, liquids or
materials, whether hazardous or toxic or not, which are or which may constitute on their
own or together in combination with any other substance contaminants or pollutants of
any environment, including the natural environment. The Vendor specifically makes no
representation regarding the compliance of the Property with any environmental law or
regulation, whether federal, provincial or municipal or with respect to any rule, regulation,
covenant or agreement whether statutory or non-statutory.

Governmental Approvals

19.

Taxes

20.

it shall be the responsibility of the Purchaser, at the Purchaser’s own expense, to obtain
any and all governmental, regulatory or other approvals necessary to utilize the Property
and every portion thereof. In particular and without limiting the foregoing, the Purchaser
shall have full obligation to obtain all necessary approvals, building permits, licences,
permits, authority, permission or other items whether required locally, provincially,
federally or otherwise as may be required to use and enjoy the Property and/or to
construct a building thereon and the obtaining of such approvals shall not, in any manner
whatsoever, be a precondition to completion of or affect or limit the Purchaser's
obligations to complete the within transaction.

The Purchaser shall pay on closing, in addition to the purchase price after the
contemplated adjustments, all applicable federal and provincial taxes including any
applicable Land Transfer Tax and Harmonized Sales Tax except to the extent that the
Purchaser provides on or before closing, where applicable, appropriate exemption
certificates and the Purchaser agrees to indemnify and save the Vendor harmless from
and against all claims and demands for payment made as a result of the failure by the

99794371

3



-16 -

Purchaser to fulfil the requirements hereof and the Purchaser acknowledges and agrees
that such indemnity shall extend to and include any amounts assessed against the
Vendor on account of interest and/or penalties. The Purchaser shall be permitted to
self-assess for the applicable Harmonized Sales Tax provided the Purchaser complies
with Section 221(2) of the Excise Tax Act as amended.

Unwanted Chattels

21. The Vendor may but shall not be obligated to remove from the Property and/or any
buildings or other structures thereon, any unwanted chattel existing as of the Closing
Date.

Fixtures/Chattels

22. Notwithstanding any other clauses set out in this Agreement, the Purchase Price shall
not include any chattels presently located on, upon, around or forming part of the
Property.

Property Taxes

23. The Purchaser acknowledges that the Vendor may apply for a reduction in the taxes
payable to the municipality with respect to the Property for the period prior to the Closing
Date. The Purchaser agrees that the Vendor shall be entitled to the benefit of any such
reduction for the period prior to the Closing Date. The Purchaser agrees that on the
closing of this transaction it shall execute such directions, acknowledgements and other
documents as may be necessary or desirable to ensure that the benefit of any such
reduction for the period prior to the Closing Date is received by the Vendor.

Conditions

24, if the obligations of the Purchaser herein are subject {fo any conditions of any kind
whatsoever (other than conditions in Section 17 hereof), until written waiver of all such
conditions by the Purchaser is received by the Vendor, the Vendor shall have the right,
but not the obligation, to continue to offer the Property for sale. In the event that the
Vendor receives an offer or offers to purchase the Property which the Vendor wishes to
accept then, in that event, the Vendor shall notify the Purchaser of that fact in writing and
the Purchaser shall have the right to irrevocably waive, in writing, all conditions
contained herein by no later than 4:00 p.m. on the second business day following the
date upon which notice is given by the Vendor in the manner specified below. In the
event that the Purchaser does not waive any and all conditions in accordance with the
provisions hereof and within the time period specified, this Agreement shall terminate,
the Deposit shall be refunded, without interest, to the Purchaser and neither party shall
have any further or other obligation to the other.

25. Following waiver of any conditions for the benefit of the Purchaser (other than conditions
in Section 17 hereof) and prior to the Closing Date, the Purchaser shalt be permitted
access to the Property for purposes of constructing a dwelling on and making
improvements to the Properiy all in conformance with the requirements of Sections 5
and 8 of this Agreement (the “Improvements”). Should the transactions contemplated
by this Agreement not be completed for any reason, other than as a resuit of any default
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or act of omission by the Vendor, the Purchaser shall be deemed to forfeit the
Improvements for the benefit of the Vendor and waives any right to claim against the
Vendor or claim an interest in the Property or the Improvements, whether in law or in
equity, and hereby releases the Receiver, the Property and the Improvements from any
and all such claims and interests.

Independent Advice

26.

The Purchaser acknowledges that the Purchaser has had an opportunity to obtain
independent advice including, without limitation, independent real estate, accounting and
legal advice, prior to the execution of this agreement of purchase and sale, together with
all schedules thereto.

Receipt of Information

27.

The Purchaser acknowledges that no property owner’s statement of disclosure will be
delivered or requested and that any document supplied to the Purchaser has been or will
be delivered without any representation or warranty by or on behalf of the Vendor of any
nature or kind with respect to the accuracy, and in any other respect, thereof and without
liability.

Notices

28.

29.

Any notice shall be deemed given and received when hand delivered or delivered by
courier to the address for service provided in Section 2 or, where a facsimile number is
utilized, when successfully transmitted electronically to that facsimile number provided
that if the service is effected on a weekend, statutory holiday or after 5:00 p.m. on any
business day, service shall be deemed to have been effected at 9:00 a.m. on the next
business day.

If this Agreement is executed by the Purchaser in trust for another person, this
Agreement may be assigned by the Purchaser without the prior written consent of the
Vendor but the assignment of the Agreement shall not release the party which has
executed this Agreement as trustee (or the beneficiary on whose behalf the Purchaser
was acting as trustee) personally from any liability for non-completion of this Agreement,
including without limitation, the payment of the purchase price. The Purchaser
personally (together with the beneficiary on whose behalf the Purchaser was acting as
trustee) shall be liable for all obligations and liabilities of the Purchaser under this
Agreement, including any obligations and liabilities arising from the failure to complete
the transaction contemplated by this Agreement, notwithstanding any future assignment
of this Agreement, as permitted herein. Any assignment of this Agreement by the
Purchaser, as permitted herein, shall also be deemed to assign all of the Purchaser’s
interest in any deposit or interest earned thereon.

General Provisions

30.

Upon termination of this Agreement by reason of default of the Purchaser, the Deposit,
together with all interest accrued thereon, shall be paid to the Vendor, forthwith, without
any further direction from the Purchaser required, without prejudice to any other right or
remedy which the Vendor may have against the Purchaser at law or in equity.

9979437 1
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31.

32.

33.

34.

35.

- 18-

Except as herein expressly stated no representation, statement, understanding or
agreement has been made or exists, either oral or in writing, which in any way affects
the terms or the subject matter hereof.

Time will, in all respects, be of the essence of this Agreement and no extension or
variation of this Agreement or any obligation hereunder will operate as a waiver or
implied waiver of this provision.

This Agreement shall enure to the benefit of and be binding upon the parties hereto and
their respective heirs, executors, administrators, successors and assigns, as the case
may be.

The Vendor and the Purchaser will each execute and deliver all such further documents
and instruments and do all acts and things as the Purchaser or the Vendor may, either
before or after closing, reasonably require to carry out effectively the intent and meaning
of this Agreement and to consummate the transactions hereby contemplated.

The covenants and agreements of each of the parties hereto shall not merge on the
Closing Date, but shall remain in full force and effect according to their respective terms,
until all outstanding obligations of each of the parties hereto have been duly performed
or fulfilled in accordance with the provisions of this Agreement. No further written
assurances evidencing or confirming the non-merger of the covenants of either of the
parties hereto shall be required or requested by or on behalf of either party hereto.

9979437.1
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[to be completed]

9979437 .1

SCHEDULE “A”

Legal Description of the Property
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SCHEDULE “B”

Legal Description of Royal Timbers Subdivision

Phase 1 — Lots 60, 99, 101, Plan 12M503, Windsor;

Phase 2 — Lots 12, 15, 16, 17, 18, 20, 21, 23, 26, 27, 28, 29, 30, 38, 39, 40, 43, 44, 47, 48,
49, 50, 51, 103, 104, 105, 106, 116, 117, Plan 12M533, Windsor;

Phase 3-Llots 1,2, 3,4,5,6,7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23,
24, 25, Plan 12M533, Windsor;

Phase 4-Lots 2, 3,4,86,7, 8,9, 10, 11, 12, 13, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40;

14, 15, 16, 17, 18, 20, 21, 22, 23, 24, 25, 27, 42, 43, 45, 46, 47, 48, 49, 50, Plan 12M546,
Windsor.
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Court File No. CV-11-17088
ONTARIO

SUPERIOR COURT OF JUSTICE

THE HONOURABLE ) TUESDAY, THE 23" DAY
JUSTICE THOMAS OF JULY, 2013
BETWEEN:

KEVIN D’AMORE

Applicant
-and -
BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT D’AMORE and ROYAL TIMBERS INC.
Respondents

OMNIBUS APPROVAL AND VESTING ORDER

THIS MOTION, made by BDO Canada Limited, in its capacity as Court-appointed
receiver of all of the assets, undertakings and properties of Banwell Development Corporation
(“Banwell”) and Royal Timbers Inc. pursuant to the Order of The Honourable Justice Thomas

dated June 5, 2013 (the “Receiver”), for an order:

{a) prospectively approving the sale transactions (each such transaction, a
“Transaction”) in respect of the residential building lots more particularly
described on Schedule “A” hereto (the “Banwell Lots”};

(b) prospectively authorizing the execution of an agreement of purchase and sale in
respect of one or more of the Banwell Lots (individual Banwell Lots hereinafter
referred to as a “Lot”) by the Receiver, as vendor, and the purchaser of each Lot
(each purchaser hereinafter referred to as the “Purchaser’) substantially in the
form of agreement of purchase and sale attached as Schedule “A” to the Sales
Process Order of this Honourable Court dated July 23, 2013, together with any

9967075.4



2.

amendments or modifications thereto deemed necessary by the Receiver (each

agreement hereinafter referred to as a “Sale Agreement”); and

(c) providing that, upon the delivery by the Receiver to a Purchaser of a Receiver's
certificate substantially in the form attached as Schedule “B” hereto (the
“Receiver’s Certificate”), all of Banwell’s right, title and interest in and to the
Lot(s) described in each applicable Sale Agreement (the “Purchased Assets”)
will vest in and to the applicable Purchaser, free and clear of all encumbrances
including those listed on Schedule “C” hereto and in paragraph 2 of this Order,
save and except for those encumbrances listed on Schedule “D” hereto in

relation to the Purchased Assets,
was heard this day at the Courthouse, 80 Dundas Street, London Ontario.

ON READING the Second Report of the Receiver dated July 12, 2013 (the “Second
Report”), and on hearing the submissions of counsel for the Receiver, and such other persons
as may be present and on noting that no other persons appeared, although properly served as
appears from the affidavit of Susan Jarrell sworn July 12, 2013, filed:

1. THIS COURT ORDERS AND DECLARES that each Transaction is hereby prospectively
approved, and the execution of each applicable Sale Agreement by the Receiver is hereby
authorized and approved, with any amendments or modifications thereto deemed necessary by
the Receiver. The Receiver is hereby authorized and directed to take such additional steps and
execute such additional documents as may be necessary or desirable for the completion of any

Transaction and for the conveyance of the Purchased Assets to each applicable Purchaser.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s
Certificate to the Purchaser substantially in the form attached as Schedule “B” hereto, all of
Banwell's right, titte and interest in and to the Purchased Assets described in the applicable
Sale Agreement and listed on Exhibit “A” of the applicable Receiver's Certificate in respect of
such Sale Agreement shall vest absolutely in and to the Purchaser, free and clear of and from
any and all security interests (whether contractual, statutory, or otherwise), hypothecs,
mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens,
executions, levies, charges, or other financial or monetary claims, whether or not they have
attached or been perfected, registered or filed and whether secured, unsecured or otherwise
(collectively, the "Claims") including, without limiting the generality of the foregoing: (i) any
encumbrances or charges created by the Order of the Honourable Justice Thomas dated June

9967075.4
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5, 2013; (i) all charges, security interests or claims evidenced by registrations pursuant to the
Personal Property Security Act {(Ontario) or any other personal property registry system:; (iii) any
Claims filed in respect of or affecting the Purchased Assets, which Claims are filed on or after
the date of the granting of this Order, including without limitation, Claims in respect of the
Construction Lien Act (Ontario); (iv) those Claims listed on Schedule “C” hereto in relation to the
Purchased Assets (all of which are collectively referred to as the "Encumbrances”, which term
shall not include the permitted encumbrances, easements and restrictive covenants listed on
Schedule “D” in relation to the Purchased Assets) and, for greater certainty, this Court orders
that upon delivery of the applicable Receiver's Certificate all of the Encumbrances affecting or
relating to the Purchased Assets shall be expunged and discharged as against the Purchased
Assets.

3. THIS COURT DIRECTS that the Land Registrar in respect of the Land Registry Office
for the Land Titles Division of Essex (No. 12) (the “Land Registry”) shall register a copy of this
Order along with the applicable fully completed and executed Receiver's Certificate in respect of
the Purchased Assets once the Land Registrar is in receipt of same.

4. THIS COURT ORDERS that upon the registration in the Land Registry of an Application
for Vesting Order in the form prescribed by the Land Titles Act and/or the Land Registration
Reform Act (which will include a copy of this Order and the fully completed and executed
Receiver’s Certificate in respect of the Purchased Assets), the Land Registrar is hereby directed
to enter the Purchaser named in the applicable Receiver's Certificate as the owner of the
Purchased Assets listed in Exhibit “A” to the Receiver's Certificate in fee simple, and is hereby
directed to delete and expunge from title to the Purchased Assets all of the Claims listed in

Schedule “C” hereto and in paragraph 2 of this Order.

5. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and
stead of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate
in respect of an applicable Sale Agreement, all Claims and Encumbrances shall attach to the
net proceeds from the sale of the Purchased Assets with the same priority as they had with
respect to the Purchased Assets immediately prior to the sale, as if the Purchased Assets had
not been sold and remained in the possession or control of the person having that possession

or control immediately prior to the sale.

99867075.4
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6. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of
each Receiver's Certificate, forthwith after delivery thereof, and in any event no later than thirty
(30) days after the date of the closing of the Transaction detailed in each applicable Sale
Agreement.

7. THIS COURT ORDERS that, notwithstanding:
(a) the pendency of these proceedings;
(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of Banwell and any

bankruptcy order issued pursuant to any such applications; and
(c) any assignment in bankruptcy made in respect of Banwell;
the vesting of the Purchased Assets in each applicable Purchaser pursuant to this Order shall

be binding on any trustee in bankruptcy that may be appointed in respect of Banwell and shall
not be void or voidable by creditors of Banwell, nor shall it constitute nor be deemed to be a

settlement, fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, -

or other reviewable transaction under the Bankruptcy and Insolvency Act (Canada), the
Companies’ Creditors Arrangement Act (Canada), or any other applicable federal or provincial
legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any
applicable federal or provincial legislation.

8. THIS COURT ORDERS AND DECLARES that each Transaction is exempt from the
application of the Bulk Sales Act {Ontario).

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an officer of
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this Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver
and its agents in carrying out the terms of this Order.

Justice, Superior Court of Justice

9867075.4
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Schedule “A” — Banwell Lots

Legal Description

Banwell Development Corporation

Royal Timbers Subdivision - Lot Inventory

Description PIN
Phase 1
Plan 12M-503 Lot |60 1566 0424
Plan 12M-503 Lot |99 1566 0463
Plan 12M-503 Lot | 101 1566 0465
Phase 2

Plan 12M-533 Lot |12 1566 0578
Plan 12M-533 Lot |15 1566 0581
Plan 12M-533 Lot |16 1566 0582
Plan 12M-533 Lot |17 1566 0583
Plan 12M-533 Lot |18 1566 0584
Plan 12M-533 Lot |20 1566 0586
Plan 12M-533 Lot | 21 1566 0587
Plan 12M-533 Lot |23 1566 0589
Plan 12M-533 Lot | 26 1566 0592
Plan 12M-533 Lot |27 1566 0593
Plan 12M-533 Lot |28 1566 0594
Plan 12M-533 Lot |29 1566 0595
Plan 12M-533 Lot |30 1566 0596
Plan 12M-533 Lot |38 1566 0604
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Plan 12M-533 Lot |39 1566 0605
Plan 12M-533 Lot | 43 1566 0609
Plan 12M-533 Lot |48 1566 0614
Plan 12M-533 Lot |49 1566 0615
Plan 12M-533 Lot |50 1566 0616
Plan 12M-533 Lot | 51 1566 06817
Plan 12M-533 Lot | 103 1566 0669
Plan 12M-533 Lot | 104 1566 0670
Plan 12M-533 Lot | 105 1566 0671
Plan 12M-533 Lot | 106 1566 0672
Plan 12M-533 Lot | 116 1566 0682
Plan 12M-533 Lot | 117 1566 0683

Phase 4

Plan 12M-546 Lot |2 1566 0824
Plan 12M-546 Lot |3 1566 0825
Plan 12M-546 Lot |4 1566 0826
Plan 12M-546 Lot |7 1566 0829
Plan 12M-546 Lot |8 1566 0830
Pian 12M-546 Lot |9 1566 0831
Plan 12M-546 Lot |10 1566 0832
Plan 12M-546 Lot | 11 1566 0833
Plan 12M-546 Lot |12 1566 0834
Plan 12M-546 Lot |13 1566 0835
Plan 12M-546 Lot |29 1566 0851
Plan 12M-546 Lot |30 1566 0852
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Plan 12M-546 Lot | 31 1566 0853
Plan 12M-546 Lot |32 1566 0854
Pian 12M-546 Lot 33 1566 0855
Plan 12M-546 Lot |34 1566 0856
Plan 12M-546 Lot |35 1566 0857
Plan 12M-546 Lot | 36 1566 0858
Plan 12M-546 Lot |37 1566 0859
Plan 12M-546 Lot |38 1566 0860
Plan 12M-546 Lot |39 1566 0861
Plan 12M-546 Lot |40 1566 0862

9967075.4
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Schedule “B” — Form of Receiver’'s Certificate

Court File No. CV-11-17088
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:

KEVIN D’AMORE

Appiicant
-and -
BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT D’AMORE and ROYAL TIMBERS INC.
Respondents
RECEIVER’S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable Justice Thomas of the Ontario Superior Court of

Justice (the "Court") dated June 5, 2013, BDO Canada Limited (“BDO”) was appointed as the
receiver (the "Receiver") of all of the assets, undertakings and properties of Banwell

Development Corporation (“Banwell”’) and Royal Timbers Inc.

B. Pursuant to an Order of the Honourable Justice Thomas of the Court dated July 23,
2013, the Court granted an omnibus approval and vesting order (the “Omnibus Approval and
Vesting Order”), providing for among other things:

(a) the Court’s approval of this Transaction in respect of the Purchased Assets (as defined

below) as described in the Sale Agreement (as defined below);

(b) the Court’s authorization of the Receiver entering into the Agreement of Purchase and
Sale made as of [DATE OF AGREEMENT] (the “Sale Agreement’)
between the Receiver and [NAME OF
PURCHASER] (the “Purchaser”); and

(c) the vesting in and to the Purchaser all of Banwell’s right, title and interest in and to the
tands and premises legally described on Exhibit “A” to this Receiver's Certificate (the

0967075.4
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“Purchased Assets”), with such vesting to be effective in respect of the Purchased
Assets upon the delivery by the Receiver to the Purchaser of this certificate confirming
(i) the payment by the Purchaser of the purchase price for the Purchased Assets: (i) that
the conditions to closing as set out in the Sale Agreement have been satisfied or, to the
extent that such conditions could be waived, have been waived by the Receiver and the
Purchaser; and (iii) the transaction described in the Sale Agreement (the “Transaction”)
has been completed to the satisfaction of the Receiver.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out
in the Omnibus Approval and Vesting Order.

THE RECEIVER CERTIFIES the following:

1. The Purchaser has paid and the Receiver has received the purchase price for the
Purchased Assets payable on closing pursuant to the Sale Agreement;

2. The conditions to closing as set out in the Sale Agreement have been satisfied or, to the
extent such conditions could be waived, have been waived by the Receiver and the Purchaser:

3. The Transaction has been completed to the satisfaction of the Receiver:

4. In accordance with the provisions of the Omnibus Approval and Vesting Order, upon
delivery by the Receiver of this Receiver's Certificate to the Purchaser, the Transaction is
approved and the Purchaser is vested with all of Banwell’s right, title and interest in and to the

Purchased Assets; and

5. This Certificate was delivered by the Receiver at [TIME] on
[DATE].

BDO CANADA LIMITED solely in its capacity
as Court-appointed receiver of Banwell
Development Corporation and not in its personal

capacity

Per:
Name:
Title:

9967075.4
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Exhibit “A” to Form of Receiver’s Certificate — Purchased Assets

(INSERT LEGAL DESCRIPTION AND MUNICIPAL ADDRESS FOR EACH LOT
COMPRISING THE PURCHASED ASSETS SUBJECT TO THE APPLICABLE SALE
AGREEMENT)

9967075.4
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33
Schedule “C” - Claims to be deleted and expunged from title to the Banwell Lots

1. Instrument No. CE163177 — Charge in the principal amount of $8,000,000 given by Banwell
Development Corporation to Bank of Montreal registered on August 10, 2005.

2. Instrument No. CE269334 — Charge in the principal amount of $908,765 given by Banwell
Development Corporation to Simba Group Developments Limited and Patrick D'’Amore registered on
April 24, 2007.

3. Instrument No. CE562187 - Notice of Court Order.

4. Instrument No. CE163205 — Charge in the principal amount of $282,000 given by Banwell
Development Corporation to Simba Group Developments Limited and Patrick D’Amore registered on
August 10, 2005.

5. Instrument No. CE171657 — Postponement registered September 20, 2005.

6. Instrument No. CE171658 — Postponement registered September 20, 2005.

7. instrument No. CE261562 — Notice registered February 28, 2007.

9967075.4
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Schedule “D” - Permitted Encumbrances, Easements and Restrictive Covenants

Generally
(1)

(i)

(ifi)

(iv)

v)

(vi)

related to the Purchased Assets

{unaffected hy the Vesting Order)

The reservations, limitations, provisions and conditions expressed in the original Agreement
from the Crown and all statutory exceptions to title;

Any registered restrictions or covenants that run with the Purchased Assets provided the same
have been complied with in all material respects;

Any easements, rights of way, or right of re-entry in favour of a Developer, not materially or
adversely impairing the present use of the Purchased Assets;

Any agreements with municipal, utilities or public authorities provided the same have been
complied with in all material respects;

Any minor encroachments which might be revealed by an up to date survey of the Purchased
Assets;

Any gas or oil lease in respect 6f the Purchased Assets;

Lots in Plan 12M533

(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(xiii)

Instrument No. CE166202 — Notice of Subdivision Agreement;
Instrument No. CE191966 — Notice of Subdivision;

Instrument No. CE193237 — Plan Document Agreement;

Instrument No. 12M533 — Plan of Subdivision;

Instrument No. CE193800 — Application to Annex Restrictive Covenant;
Instrument No. 12R22439 — Reference Plan;

Instrument No. CE194979 — Transfer Easement;

Lots in Plan 12M546

(xiv)
(xv)
(xvi)
(xvii)
(xviii)

(xix)

9967075.4

Instrument No. R1201053 — Agreement;
Instrument No. CE195978 — No Sub Agreement;
Instrument No. CE251614 — Plan Document;
Instrument No. 12M546 — Plan Subdivision:
Instrument No. 12R22894 — Plan Reference;

Instrument No. CE468429 — Apl Annex Rest Cov;



Lots in Plan 12M-503

(xx)  Instrument No. 12R15293 — Plan Reference;
(xxi)  Instrument No. 12R20732 — Plan Reference;
(xxii) Instrument No. CE51657 — No Sub Agreement;
(xxiii) Instrument No. CE56048 — No Sub Agreement;
(xxiv) Instrument No. CE58400 — Plan Document;
(xxv) Instrument No. 12M503 - Plan Subdivision;
{(xxvi} Instrument No. 12R21094 — Plan Reference;

{(xxvii} Instrument No. CE66960 — Apl Annex Rest Cov

9967075.4
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Court File No. CV-11-17088

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
KEVIN D’AMORE

Applicant

-and -

BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT D’AMORE AND ROYAL TIMBERS INC.
Respondents

SECOND REPORT TO THE COURT SUBMITTED BY BDO CANADA LIMITED,
AS RECEIVER OF BANWELL DEVELOPMENT CORPORATION
AND ROYAL TIMBERS INC.,

July 12, 2013
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1. Introduction and Background

1.1

1.1.1

1.1.2

1.2

1.2.1

1.2.2

Introduction

This report is submitted by BDO Canada Limited, in its capacity as Receiver
(“‘BPO” or the “Receiver’) of all assets, undertakings and properties (the
“Property”) of Banwell Development Corporation (“Banwell”) and Royal Timbers

Inc. (“Royal Timbers” and collectively with Banwell, the “Companies”)

BDO was appointed as Receiver by the Order of Mr. Justice Thomas dated June
5, 2013 (the “Appointment Order"). A copy of the Appointment Order is attached

as Appendix A to this report.

Background

At all material times, Banwell was engaged in the development and sale of
residential building lots (the “Royal Timbers Subdivision”) on lands located just
west of Banwell Road in the City of Windsor, Ontario (the “Lands”). At all
material times, Royal Timbers was engaged in the development, construction and
subsequent leasing of a commercial plaza located at the southwest corner of the
Lands at the junction of Banwell Road and Wildwood Drive, Windsor, Ontaric (the

“Commercial Plaza").

Banwell was effectively a joint venture between Mr. Murray Troup (“Troup”} and
Mr. Patrick D’Amore (“D’Amore”), with ownership held equally by Troup, through
his holding company, 928579 Ontario Limited (“928579") and D’Amore, as trustee
for his sons Kevin D'Amore (“Kevin”) and Scott D’Amore (“Scott’), as

beneficiaries. Royal Timbers is the wholly-owned subsidiary of Banweil.
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1.2.3

1.2.4

1.2.5

1.26

1.2.7

1.2.8

Banwell is the owner of that portion of the Lands comprising the Royal Timbers
Subdivision. Royal Timbers is the owner of that portion of the Lands comprising

the Commercial Plaza.

In August 2011, D’Amore passed away resulting in D’Amore’s 50% shareholding

in Banwell vesting equally in each of Kevin and Scott.

Within these court proceedings and pursuant to the Endorsement of Mr. Justice
Thomas dated May 15, 2013, Bank of Montreal (‘BMO") brought a motion seeking

the appointment of BDO as receiver and manager of the Property.

On June 5, 2013, the Honourable Justice Thomas granted the relief sought by

BMO on its motion and issued the Appointment Order.

Immediately following the issuance of the Appointment Order, the Receiver
sought an order approving the sale of Lot 44, Plan 12M-533, Windsor, (‘Lot 447)
located in the Royal Timbers Subdivision, to Kirson Quality Homes Ltd. ("Kirson”)
and vesting title to Lot 44 in Kirson on closing. In support of the relief sought by
the Receiver, BDO, in its capacity as the Proposed Receiver, submitted a Report
to the Court dated May 29, 2013. A copy of the First Report of the Proposed
Receiver (without appéndices) is attached as Appendix B. On June 5, 2013,
immediately following its appointment, the Receiver obtained the approval of the
Court fo complete the sale to Kirson and vest title fo Lot 44 in and to Kirson on

closing (the “Lot 44 Approval and Vesting Order”).

Following its appointment, the Receiver sought an order approving the sale of Lot

40, Plan 12M-533, Windsor, (“Lot 40") and Lot 47, Plan 12M-533, Windsor, (Lot

6/



47", both located in the Royal Timbers Subdivision, to Hadi Custom Homes Inc.
(“Hadi”) and vesting title to Lots 40 and 47 in Hadi on closing. In support of the
relief sought, the Receiver submitted a Report to the Court dated June 20, 2013.
A copy of the First Report of the Receiver (without appendices) is attached as
Appendix C (the “First Report”). On June 25, 2013, the Receiver obtained the
approval of the Court to complete the sale to Hadi and vest title to Lots 40 and 47

in and to Hadi on closing (the “Lots 40 and 47 Approval and Vesting Order”).
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2. Terms of Reference

2.1

In preparing this Second Report, the Receiver has relied upon unaudited and draft,
internal financial information obtained from the Companies’ books and records and
discussions with former management and staff (the “Information”). The Receiver
has not audited,' reviewed or otherwise attempted to verify the accuracy or
completeness of the Information and expresses no opinion, or other form of

assurance, in respect of the Information.
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3. Purpose of the Receiver’s Second Report

3.1 This constitutes the Receiver's Second Report to the Court {the “Second Report”) in

this matter and is filed:

(a) To provide this Court with information on:

(i) the Receiver's activities since the date of the First Report and to seek
approval of the Second Report, and the Receiver's activities as

outlined therein;

(i) the arrangements in place for the ongoing property management of the

Commercial Plaza;

iii) the Receiver's payment of 2010 and prior property tax arrears with

respect to the Commercial Plaza; and

(iv)  the Receiver's proposed plan for the marketing and sale of the balance
of the unsold serviced residential building lots comprising the Royal
Timbers Subdivision (the “Banwell Lots” or the “Lots™) and the
Receiver's proposed plan for the marketing and sale of the

Commercial Plaza,

(b) In support of an order of the Court (the “Sales Process Order"):

(i) approving the Second Report and the activities of the Receiver

described herein;

6y



(ii)

(iif)

(iv)

(v)

(vi)

extending the date by which the Consolidated Action (defined below)
shall be set down for trial as required by the Order of Mr. Justice Gates
dated May 29, 2013 (the "Gates Order”) by the length of the stay of

proceedings imposed by the Appointment Order;

approving and authorizing the Receiver to enter into a property
management agreement with Wintru Developments Inc. (“Wintru")

substantially in the form appended as Appendix E hereto:;

approving the sales process with respect to the Banwell Lots (the “Lot
Sales Process”) and authorizing the Receiver to carry out the Lots

Sales Process;

approving the form of Agreement of Purchase and Sale with respect to
the sale of the Banwell Lots, substantially in the form attached as
Appendix | hereto (the “Form of Lot Sales Agreement”) together with

any amendments thereto deemed necessary and appropriate by the

Receiver,

authorizing the Receiver to accept an offer or offers to purchase any or
all of the Banwell Lots provided that the sale price for each Lot is
acceptable to the Receiver having regard to the appraised value for
such Lot(s) and prior sales of similar lots and the terms of the offer(s)
are, in the Receiver's sole opinion, in the best interests of the

stakeholders of Banwsll;
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(vii)  approving the Receiver's proposed sale process for the Commercial
Plaza as set out in Section 7 of the Second Report (the “Commercial

Plaza Sales Process”);

(viii) approving the Receiver's Statement of Receipts and Disbursements
for each of Banwell and Royal Timbers for the period June 5 to July 4,
2013 (the “Banwel! Statement of Receipts and Disbursements” and

the “Royal Timbers Statement of Receipts and Disbursements”);

(ix) approving BDO's accounts for professional fees and disbursements as

Receiver (“BDO Fees”);

(x) approving the fees and disbursements of Miller Thomson LLP (“MT"),
counsel to the Receiver (“MT Fees”) and collectively with the BDO

Fees, the “Professional Fees");

(xi) authorizing and directing the Receiver to redact paragraph 6.12 from

this Second Report served on any party other than the Court; and

{xii} sealing the unredacted version of this Second Report filed with the

Court until further order of the Court;

{a) In support of an order of the Court (the “Omnibus Approval and Vesting
Order”):

(i) prospectively approving the Lot sales transactions (each such
fransaction, a “Transaction” and all such transactions, the
“Transactions”) in respect of the Banwell Lots and authorizing the

execution of an agreement of purchase and sale in respect of each Lot
7
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by the Receiver, as vendor and the purchaser of each Lot (each
purchaser hereinafter referred to as the “Purchaser’) substantially in
the form of the Form of Lot Sales Agreement, together with any
amendments or modifications thereto deemed necessary by the
Receiver {each agreement hereinafter referred to as a “Lot Sale

Agreement”); and

upon the delivery of a Receiver's Certificate (as such term is defined
in the draft Omnibus Approval and Vesting Order) by the Receiver to a
Purchaser confirming the satisfaction or waiver of the conditions
precedent under the applicable Lot Sale Agreement, vesting all of
Banwell's right, title and interest in and to the Lot(s) described in such
applicable Lot Sale Agreement (the “Purchased Assets”) in and to the
applicable Purchaser, free and clear of all encumbrances, save and
except for those encumbrances listed in Scheduie D to the draft

Omnibus Approval and Vesting Order.
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4. Receiver’s Activities

4.1

4.2

4.3

4.4

As approved by the Lots 40 and 47 Approval and Vesting Order, on July 12, 2013,

the Repeiver' is scheduled to complete the sale of Lot 40. The sale of Lot 47 is.

scheduled to be completed on September 30, 2013.

At the time of the Receiver's appointment, Wintru, a company of which Troup is the
sole officer and director, was acting as the property manager of the Commercial
Plaza. As property manager, Wintru was responsible for the leasing of vacant units,

collection of rents and supervision of maintenance and repairs.

Following its appointment, representatives of the Receiver met with Troup and
obtained information relating to the business operations and current status of
Banwell and Royal Timbers. At that time, it was expressly stated by the Receiver
to Troup that Wintru had been retained by the Receiver and, therefore, would
report, only, to the Receiver and, moreover, that Wintru and, more importantly,
Troup, has no authority to make decisions or execute documents on behalf of ar as
agent for Royal Timbers andfor Banwell and/or BDO in its capacity as Receiver,

without the prior approval of the Receiver.

Prior to the receivership, Banwell had one (1) office employee. The Receiver
entered into a limited term employment agreement with Marina Ognjanovski on
June 21, 2013 at the same rate of pay as she enjoyed immediately prior to the

appointment of the Receiver.
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4.5

4.6

4.7

4.8

4.9

The Receiver did not establish new accounts with Canada Revenue Agency for
source deductions and HST; rather, the Receiver has elected to continue to file
returns using the Companies’ existing accounts. The rationale for maintaining the
Companies’ existing accounts is that it is expected Banwell will carry on in business

once the Receiver's mandate is complete.

As required by the terms of the Appointment Order, the Receiver opened two (2)
bank accounts at BMO to account for the separate receipts of Banwell and Royal

Timbers.

Tenants of the Commercial Plaza pay rent on the first business day of each month.
The Receiver obtained and reviewed copies of the Commercial Plaza tenant leases
and a summary of the monthly rent roll prepared by Wintru. A rent roll for the

tenants of the Commercial Plaza is attached as Appendix D.

The Commercial Plaza has six (6) units of which four (4) are occupied and two (2)
are vacant. Troup advised the Receiver that he has met with a party interested in
leasing one (1) of the vacant units. As of the writing of this report, the two (2) units
remain vacant. In discussions with Troup, the Receiver was advised that
preliminary discussions with one (1) proposed tenant involved lease payments of
$16/square foot for the first two (2) years and $18/square foot for the last three (3)
years. If acceptable to the proposed tenant, such terms would be acceptable to the

Receiver as they are above market rates.

At the time of the Receiver’s appointment, one (1) tenant had not paid the full rent
due on June 1, 2013. Since that time, the Receiver has collected the balance of the

June rent owing and made arrangements through Wintru for future rents and

10
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10

common area maintenance payments to be forwarded to the Receiver.

4.10  All rents are paid directly to the Receiver and deposited to the Receiver's Royal
Timbers Bank account established with BMO. Troup does not receive or handie

the rents.

4.11  The Receiver has assumed payment of utilities and other ongoing expenses of the

Commercial Plaza.

Property Management of the Commercial Plaza

4.12  Prior to the Receiver's appointment, Wintru was paid a property management fee
equal to six {6) per cent of gross rents, billed and paid on a yearly basis. The
Receiver understands this fee was increased by Royal Timbers approximately two
(2) years ago from five (5) per cent. As at the date of the Receiver's appointment,

no formal written property management agreement existed between Royal Timbers

and Wintru.

4.13 Commercial property management fees vary depending on the nature and size of
the property being managed, the number of tenants and other factors. Based on
the Receiver's knowledge and prior experience and after consulting with other real
estate professionals, the Receiver concluded that the six (6) per cent fee paid to

Wintru was marginally in excess of market rates for property management fees.

4.14 In view of Wintru's knowledge and experience with the Commercial Plaza, the
Recsiver recommends to the Court that Wintru continue as property manager of the
Commercial Plaza. As well, given that the Receiver anticipates a sale of the

Commercial Plaza within the next few months, the Receiver does not believe it
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4.15

4.16

4.17

4.18

would be prudent to change the property manager at this time.

However, in view of Scoft's concerns with respect to Troup’s continued involvement
as expressed to the Receiver, the Receiver requested proposals to manage the

Commerciat Plaza from two (2) other property management companies.

Of these proposals, one (1) proposal called for a property management fee equal
to six (6) per cent of gross rents. The other proposal was prepared on a flat,
manthly fee basis and resulted in a proposed fee of approximately $350 less per
month than the amount proposed to be paid to Wintru. While one (1) proposal is
less than the rate proposed to be charged by Wintru, the Receiver does not believe
the nominal cost savings associated with this proposal warrants a change of

property manager during the anticipated short period of time prior to a sale of the

Commercial Plaza.

The Receiver has prepared a draft property management agreement which

provides for, among other things, a fee of five (5) per cent of gross rents payable

1

monthly. The form of property management agreement is attached as Appendix E. |

The Receiver recommends that it be authorized to enter into a property

management agreement with Wintru in the form attached as Appendix E.

In addition, Wintru will be paid a commission if successful in leasing any of the
vacant units in the Commercial Plaza. This fee will be calculated as 3.5 per cent of
the gross rent payable aver the term of the applicable lease. Based on the
Receiver's knowledge of commercial real estate leasing commissions, the Receiver

believes this fee is reasonable and reflects market conditions and rates.
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Rea!l Ranchs inc.

4.19

Real Ranchs Inc. ("Real Ranchs”) is a company of which Troup is sole officer,
director and shareholder. The Receiver understands that 28 of 52 lots in Phase IV
of the hoyal Timbers Subdivision were sold by Banwell to Real Ranchs pursuant to
an Agreement of Purchase and Sale dated September 27, 2006 (the “RRI Sale
Agreement’). The RRI Sale Agreement was executed by Troup on behalf of Real
Ranchs, as purchaser, and by D'Amore on behalf of Banwell, as vendor. The
Receiver understands that BMO agreed to the sale and the Lots remain subject to
BMO’s mortgage security albeit the Lots are now the property of Real Ranchs. As
such, the Receiver has no authority to deal with these Lots under the Appointment

Order.

Property Tax Arrears

4,20

4.21

422

Property taxes with respect to the Lands have not been regularly paid and there
are significant arrears dating back to 2010. It appears the Companies have had
insufficient cash flow to keep property taxes current; however, the Receiver has not

assessed and confirmed the cause of the extensive arrears.

In addition to the Banwell Lots and the Commaercial Plaza, Royal Timbers owns
nine (9) adjacent parcels of commercial land on Banweli Road and Banwell owns
two (2) adjacent parcels of commercial land located on Tecumseh Road (the

“Vacant Commercial Lands”).

The Receiver was contacted by a representative of the City of Windsor Finance
Department with respect to the property tax arrears and the Receiver obtained

confirmation of the amounts owing in respect of all the Lands including the Vacant

13

72



4.23

4.24

4.25

426

Commercial Lands.

Total property taxes due in respect of the Lands, including all arrears, penalties and
interest and the 2013 interim taxes (calculated at 50 per cent of 2012 final taxes),

was $589,349.41 as at June 24, 2013.

The City of Windsor confirmed to the Receiver that a payment of $116,700.71 was
required to pay 2010 and prior property tax arrears, penalties and interest. The
Receiver determined that it was prudent to pay this portion of the property tax

arrears in order to reduce the amount of penalties and high rate of interest

accruing.

As permitted by the terms of the Appointment Order, the Receiver has requested
$125,000 from BMO under a Receiver's Certificate and will use the majority of

these funds to satisfy 2010 and prior years’ property tax arrears totalling

$116,700.71 owing to the City of Windsor.

The interest accruing on the Receiver's borrowings under the Receiver's Borrowing

Certificate is far less than the interest accruing on the property tax arrears.

Builder Security Deposits

4.27

On the sale of a Lot, Banwell's standard form Agreement of Purchase and Sale
required the purchaser/builder to pay a security deposit of $1,500 {$750 on a semi-
detached Lot) to Banwell on closing. This security deposit was intended to be held
by Banwell as security for any damage caused by the Purchaser to curbs,
installation of sidewalks and as security for other obligations of the purchaser. The

security deposit is to be refunded (less any back charges owed by Banwell),

14
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4.28

4.29

4,30

following an inspection post closing and post construction.

The refundable portion of the security deposits held by Banwell for Lots located in
Phase 1 of the Royal Timbers Subdivision was returned by Banwell prior to the

appointment of the Recsiver.

The Receiver is in the process of compiling a detailed list of the security deposits
currently held by Banwell. Based on sales of approximately ninety (90) Lots in
Phase 2 and two (2) Lots in Phase 4, the Receiver estimates, on a preliminary
basis, that Banwell held security deposits totalling approximately $138,000 as at

the date of the receivership.

The Form of Lot Sale Agreement provides for a security deposit to be paid by the

applicable Purchaser on closing.

Vendor Take Back Mortgages

4.31

4.32

Cn the sale of certain Lots, Banwell received a vendor take back mortgage in part
payment of the purchase price (the “VTB"). The VTB was to be repaid with
proceeds from the subsequent resale of homes constructed by the purchaser on

the Lot.
Two (2) such VTBs remain outstanding, the particulars of whibh are as follows:

a) Fontes Construction: $39,800 (Balance at May 31, 2012. Updated balance to

- be obtained); and

b)  Petvin Homes: $181,435 (Balance at May 31, 2012. Updated balance to be

obtained).

15
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4.33

In addition, Banwell holds a VTB from the sale of twenty-eight (28) Lots to Real
Ranchs referred to in paragraph 4.19 above. The principal amount of the VTB is
approximately $1,350,000. The Receiver understands this amount does not include

an interest component which remains to be determined.

Secured Creditors

4.34

The First Report of the Proposed Receiver noted that an executions search
conducted on May 28, 2013 revealed no executions against Banwell. An
executions search conducted on May 28, 2013 with respect to Royal Timbers
revealed executions filed by J. Lepera Contracting Inc. ("L.epera”) and M.R. Dunn
Contractors Ltd. ("Dunn”). The Execution Certificates and Writ Details Reports

were attached as Appendix C to the First Report of the Proposed Receiver.
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5. Litigation

5.1. The Companies are parties to the following Court actions (the “Court Actions™)":

A, Banwell

5.2.  Banwell, together with Royal Timbers, are plaintiffs:

(a)

Court Action No. 55047. The companies seek damages of $500,000 from
D’Amore Construction (2000) Lid. ("D’Amore Construction”) arising from
apparent deficiencies in the grading of the Vacant Commercial Lands during
the approximéte period 2005 to 2007. The Companies allege that D'Amore
Construction filled the lands to a level higher than that specified in the Grading
Plan. In addition, fill was used that was not suitable for the application. The
Companies’ claim damages for the costs incurred to remove the excess and
unsuitable fill. No settlement conference has taken place and no offers to
settle have been served. This action was consolidated with Court Action No.
06-CV-6763 (the "Consolidated Action™) and must be set down for trial by
April 30, 2014.

5.3. With respect to the Consolidated Action, the Receiver notified the Registrar for the

Ontario Superior Court of Justice in Windsor of the Stay of Proceedings imposed by

the terms of the Appointment Order. The Receiver advised the Court that it would

! See Litigation Chart at Appendix F
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be seeking to obtain an Order extending the time period by which to set the

Consolidated Action down for trial as required by the Gates Order be extended by

the length of the stay of proceedings.

5.4. Banwell is defendant in the following Court actions:

(a)

Court Action Nos. CV-13-18974 and CV-13-18975: These are foreclosurs
actions commenced by Simba Group Developments Ltd. (“Simba”) and The
estate of D’Amore. Banwell has issued a Counterclaim claiming damages of

$5,000,000.

Court Action No. 06-CV-006763: D'Amore Construction issued a lien claim
in the amount of $488,000. This action forms part of the Consolidated Action
and is subject to the Gates Order and must be set down for trial by April 30,

2014,

B. Royal Timbers

5.5. Royal Timbers is a plaintiff in the following Court actions:

(a)
(b)

See Section 5-.2.

Court Action No. LC080015: Royal Timbers is seeking damages of $86,330
from the City of Windsor resulting from the extended closure of Banwell Road
in 2007 for water main and sewer replacement. Royal Timbers claims
damages for rent rebates paid to a tenant. Offers to seftle have been

exchanged. No settlement has been reached.

5.6. Royal Timbers is a defendant in the following Court actions:
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5.7.

5.8.

(a)

(b}

(c)

Court Action No. CV-07-10224: J. Lepera Contracting inc. (“Lepera”)
provided servicing to the Companies under two contracts. Under an ‘outside
servicing’ contract, Lepera claimed approximately $55,000 from Royal
Timbers, who uitimately consented to judgment and this amount was paid into

court.

Court Action No. CV-07-009805: Lepera claims a lien in the amount of
$385,449. By Judgment dated March 23, 2012 (the “Judgment”), the action
was dismissed as against Royal Timbers and cost orders totalling
approximately $100,000 have been made in favour of Royal Timbers against
Lepera. Lepera has filed an appeal of the Judgment to the Divisional Court

and such appeal has been perfected and is pending (the “Appeal”).

Court Action No. CV-13-18976: Simba and The estate of D’Amore seek
foreclosure. Royal Timbers has issued a Statement of Defence and

Counterclaim claiming damages of 5,000,000.

With respect to the Appeal, the Receiver notified the Registrar for the Divisional

Court at London of the stay of proceedings imposed by paragraph 10 of the

Appointment Order and provided a copy of the Appointment Order.

Former Tenants - Claims

Since the opening of the Commercial Plaza, several tenants have vacated their

respective units prior to the expiration of their respective lease terms. A brief

summary of each potential claim of Royal Timbers for breach of contract andfor the

status of claims commenced follows:
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(a)

(b)

- (¢}

‘Once Upon a Tea Cup’ was the first of several .tenants ocecupying Unit 200.
This tenant vacated without notice to Royal Timbers. Royal Timbers
commenced an action for unpaid rent. The principal of Once Upon a Tea Cup
subsequently moved to the United States. Royal Timbers determined the

action was not worth continuing and the action was dismissed by the Court.

Royal Timbers enhanced Unit 200 with equipment purchased from the bailiff
of a demised ‘Soup Man’ franchise located in Devonshire Mali, Windsor. Unit
200 was leased to a new venture known as ‘World Famous Soup operating as
Soup Man'. The Soup Man restaurant located in Unit 200 failed after a brief
period. The Receiver understands that the principal of this business filed
personal bankruptcy and Royal Timbers determined it was not worth pursuing

legal action. No action was commenced.

Unit 200 was subsequently leased to a ‘Burrito Loco' restaurant. Royal
Timbers made certain modifications to the existing restaurant equipment to
accommeodate this tenant. The principal of ‘Burrito Loco’ elected to close the
restaurant after a brief period, but arranged for the unit to be leased to the
current tenant, "The Loco Thai Lounge Inc.’, who significantly enhanced the
unit. In exchange, Royal Timbers released ‘Burrito Loco’ from its obligations
under the lease and refunded its security deposit. ‘The Loco Thai Lounge Inc'
continues to occupy unit 200 and its rent abligations are curmrent. It would
appear that the damage claim of Royal Timbers against ‘Burrito Loco’ has

been fully mitigated. No action was commenced.
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5.9.

(d)

(e)

For a period of time, Unit 400 was leased to a ‘Gino's Pizza' franchise. The
tenant vacated the unit without notice to Royal Timbers. Royal Timbers issued
to the principal a statement of amounts owing; however, the principal could
not be located. Royal Timbers retained the tenant's security deposit, and
determined that it was not worth pursuing legal action for the balance of the

rental amounts. No action was commenced.

In 2007 Unit 100 was leased to Sensation Hair-Esthetics & Spa Inc.
(“Sensations™), a party related to Troup, for a period of 10 years. The original
lease provided for Royal Timbers to provide a tenant allowance of $25,000 for
equipment and fixtures. In July 2012 Sensations closed, with significant rental
arrears as well as amounts owing to suppliers. The Receiver understands that
Sensations’ only assets consist of certain chattels and spa supplies. The
original lease provided for a personal guarantee of the principal of Sensations,
but was limited to two months rent during the first and second year of the
lease. Such guarantee has expired. Royal Timbers did not commence legal
proceedings as it was determined that Sensations had little, if any, assets to

satisfy any Judgment obtained.

The Receiver has determined that, at this stage of these receivership proceedings,

its time and efforts are best directed towards realizing on the Banwell Lots and the

Commercial Plaza in an effort to repay the obligations due to BMO and the property

taxes in the most cost effective and timely manner. Accordingly, the Receiver has

determined that it is neither cost effective nor prudent to prosecute or defend the

Court Action, commence further actions or respond to the Appeal. Morgover, BMO
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does not support the Receiver borrowing monies under the Receiver's Borrowing
Certificates for purposes of retaining legal counsel to prosebute and/or defend the

Court Actions or respond to the Appeal.

5.10. The Receiver wishes to ensure that the interests of all parties to the Court Actions

and the Appeal, including and in particutar those of the Companies, are preserved
and not prejudiced as a result of the stay of proceedings imposed under the
Appointment Order. Accordingly, the Receiver seeks an Order varying the Gates
Order to extend the time for setting'down the Consolidated Action for trial by the
length of the stay of proceedings. Other than the effect of the Gates Order the
Receiver is unaware of any prejudice which may be caused to any party by the stay

of the Court Actions or the Appeal.

July 26, 2012 Reasons for Judgment

5.11.

On June 25, 2012 the Henourable Justice Thomas heard arguments on issues in
the within proceedings with respect to the wind-up of the Companies and issues in
connection with Court Action CV-11-16379 (an action to which the Companies are
not parties) relating to Troup’s request to be appointed sole manager of the
Companies. Pursuant to Reasons for Judgment issued July 26, 2012 (the “2012
Reasons”), a copy of which are attached hereto as Appendix G, the Court

ordered, among things:

(a) a process for the valuation and a sale mechanism for the shares of Banwell:

and
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5.12.

5.13.

(b) that it was not appropriate to allow Troup to fully manage the Companies.

Since the issuance of the 2012 Reasons, the foreclosure actions described above
were issued and BMO issued demand and notice of its intention to enforce its
security. BMO ultimately sought and obtained the appointmenf of BDO Canada
Limited as Court-appointed Receiver and manager of the property, assets and

undertakings of the Companies.

Paragraph 2 of the Appointment Order provides, inter alia, as follows: “For greater
certainty the implementation of the July 26, 2012 Order will not delay or hinder the

Receiver from carrying out its mandate”.

The Receiver is of the view that the foregoing provision permits the Receiver to
exercise its powers under the Appointment Order, including engaging Wintru and
Troup to assist the Receiver in carrying out its mandate under the Appointment
Order, if it determines, in all of the circumstances, that to do so is commercially

reasonable and prudent and is not prejudicial to the stakeholders.
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6. Receiver’s sale process for residential building lots

6.1

6.2

Banwell commenced development of the Royal Timbers Subdivision in

approximately 2005. The development plan consisted of four (4) phases and is now

well advanced, with lots sold and houses constructed on the majority of Phase |

and Il of the development.

The current status of the lots comprising the Royal Timbers Subdivision is as

follows:

a)

b)

d)

Phase [: three (3) lots remain unsold of one hundred and forty eight (148) total

lots developed;

Phase II: The Receiver has completed the sale of Lot 44. The sales of Lot 40
and Lot 47 are scheduled to close on July 12, 2013 and September 30, 2013,
respectively. Twenty six (28) Lots remain unsold of one-hundred and

eighteen (118) total lots developed;

Phase lli: Servicing has not been completed for Phase Ill. There are twenty-
five (25) lots which are not readily saleable without the completion of
servicing. The Receiver does not intend to complete the servicing of these

Lots at this time or include these Lots in the Lot Sales Process:

Phase IV: Twenty-iwo (22) Lots of a total of fifty-two (52) Lots remain
available for sale by the Receiver.
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6.3

6.4

6.5

6.6

6.7

6.8

6.9

In total, fifty-one (51) serviced Lots owned by Banweil remain unsold. A list of the

Banwell Lofs is attached as Appendix H.

An appraisal of the real property comprising, in part, the Banwell Lots was
commissioned by the Companies from Valco prior to the appointment of the
Receiver (the “Valco Appraisal’). The Valco Appraisal has been previously filed

by the Receiver in these proceedings to support the approval of the sale of Lots 40,

44 and 47.

The Receiver has commissioned an appraisal of the Banwell Lots by Metrix Realty
Group ("Metrix”). The appraisal is in the process of being completed and wiil form

part of the Receiver's next report to the Court.

At the time of the Receiver's appointment, the sale of the Lots was being
conducted by Wintru. Prior to the Receiver's appointment, Banwell was paying

Wintru a commission of $2,500 on the sale of each Lot.

Due to the shareholder litigation between Kevin, Scott and Troup, the sale of the
Lots had slowed in the months prior to the Receiver's appointment. Troup has
indicated to the Receiver that there is demand for the Banwell Lots from both

builders and individual homebuyers and that he is interested in continuing to solicit

interest in the Banwell Lots,

Scott has also indicated to the Receiver an interest in soliciting interest in the

Banwell Lots and introducing interested parties to the Receiver.

The Receiver recommends that both Troup and Scott be authorized and approved
to solicit interest in the Banwell Lots as agent for the Receiver and that the
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6.10

6.11

6.12

35

Receiver compensate Scott and Troup, as the case may be, on a per sales lot

basis at the rate of $2,500/Lot.

The Receiver believes that continuing to sell the Lots through Wintru/Troup and

Scott is the best course of action for the following reasons:

a) Wintru/Troup and Scott have a demonstrated record of success in selling the
Lots in the Royal Timbers Subdivision;

b) Wintru/Troup and Scott have detailed knowledge of the Royal Timbers
Subdivision and surrounding area;

¢) Wintrw/Troup and Scott appear to have established contacts with home
builders who comprise the pool of prospective purchasers for the Lots;

d) A sales commission of $2,500 per lot is reasonable relative to market rates

and the expected purchase price for each Lot;

As noted above, the Court approved the completion of the sale of Lot 44 by Order
issued June 5, 2013 and the completion of the sales of Lot 40 and 47 by Order

issued June 25, 2013.

[REDACTED] NG
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6.13

6.14

6.15

6.16

ob
___
|

Prior to the Receivers appointment, Banwell utilized the Ontario Real Estate
Association standard form Agreement of Purchase and Sale, along with schedules
of Purchaser's Building Covenants and Deed Restrictions (*Covenants and
Restrictions”) to sell the Lots. The Receiver has prepared a form of agreement of
purchase and sale which incorporates the Covenants and Restrictions and
provides for terms and conditions consistent with a sale by a Court appointed

Receiver, a copy of which Form of Lot Sales Agreement is attached as Appendix 1.

The Form of Lot Sales Agreement is intended to be utilized by the Receiver for the

sale of the Banwell Lots.

The Receiver is of the view that the Banwell Lots will be more marketabie and the
marketing and sale process more efficient and cost effective if the Court grants an
order which (a) authorizes the Receiver to enter into an agreement of purchase and
sale in the Form of Lot Sales Agreement; (b) approves the sale of the Lots; and (c)

vests clear title to a purchaser on a prospective basis (the “Omnibus Approval

and Vesting Order”). Such an order, if granted, will avoid the cost and expense
associated with the Receiver returning to Court for approval of each individual Lot

sale.

MT has forwarded to the Land Registrar for the Land Registry Office of the City of
Windsor {the “Land Registrar’) a copy of the draft Omnibus Approval and Vesting
Order. MT expects to have Land Registrar’'s preapproval and acceptance of the

form of Omnibus Approval and Vesting Order and the form of Receiver's Certificate
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6.17

attached as Schedule “B” to the Omnibus Approval and Vesting Order prior to the

return of the Receiver's motion herein.

The Receiver will file with the Court, once all Transactions are completed and title
to all of the Banwell Lots has been transferred to the applicable Purchasers, a

report advising of the purchase price for each Lot.
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Receiver’s proposed sale process for the Commercial
Plaza

7.1

7.2

7.3

7.4

7.5

7.6

The Commercial Plaza consists of two (2) separate parcels of land, municipally
known as 3335 Banwell Road (“3335 Banwell”), Windsor and 3993 Wildwood

Drive, Windsor (“3993 Wildwood").

3335 Banwell is an 11,500 square foot, multi-tenant plaza, located on
approximately 0.93 acres of land, with frontage along Banwell Road. Currently, it is
leased to three (3) tenants, comprising approximately 77 per cent of the space. As

noted above, two (2) units, comprising approximately 23 per cent of the space are

vacant.

3993 BRanwell is a 3,000 square foot, single tenant retail plaza [ocated on 0.77
acres of land, with frontage along Wildwood Drive. it is fully leased to a national

tenant under a long term [ease.

The Receiver intends to sell the Commercial Plaza by an Invitation for Offers

process conducted by the Receiver.

The Receiver is of the view that this approach is the most effective method of
maximizing exposure of the Commercial Plaza to the market and of ensuring the
Commercial Plaza is sold in a commercially reasonable manner thus maximizing

the recoveries for the various stakeholders of Royal Timbers.

The Receiver was provided with an appraisal of the Commercial Plaza that was
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1.7

7.8

7.9

710

prepared for the Companies on February 4, 2013, prior to the appointment of the
Receiver. In addition, the Receiver commissioned the Metrix Appraisal which
appraises the value of both the Banwell Lands and the Commercial Plaza. Both

appraisals were conducted by Accredited Appraisers of the Canadian Institute

(“AACI's”).

The Receiver intends to advertise the Invitation for Offers in both the print and
online editions of The Windsor Star, the London Free Press and The Globe and
Mail. In addition, the Receiver will circulate highlights of the Commercial Plaza and
the sale process on its own internal network of BDO partners in ninety-five (95)
BDO Canada offices across Canada. As well, the Receiver will utilize the resources
of both Wintru and Scott who have indicated to the Receiver that they are aware of

parties interested in purchasing the Commercial Plaza,

Parties expressing an interest in obfaining detailed information about the

Commercial Plaza will be required to execute a Confidentiality and Non-Disclosure

Agreement ("NDA").

The Receiver will prepare a Confidential Information Memorandum (“CIM™)
containing information relating to the Commercial Plaza, including photographs, a

summary of tenant leases, historical financial information and terms and conditions

of the Receiver’'s sale process.

The Receiver will establish an electronic data room (“data room™) to make relevant
information available to inferested parties. Access fo the data room will be
restricted to parties who have executed the NDA. The data room will be

maintained by a third party company Firmex Inc. (“Firmex”), with access to the data
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7.11

7.12

room controlled and monitored by the Receiver. Firmex provides electronic data

room services to major financial institutions and the Receiver has successfully

utilized Firmex services on other receivership engagements.

Among other documents, the data room will contain the CIM, historical financial

information, tenant leases, property tax statements, information on utilities and a

form of Agreement of Purchase and Sale to be used for the submission of offers.

The terms and conditions of the sale will include, infer alia, the following:

(a)

(b)

(c)

(d)

(e)

(f)

(9

That the process should not be consfrued as a 'Sale by Tender’;

The highest or any offer will not necessarily be accepted and the Receiver

reserves the right to reject any or al} offers without exblanation;

A deadline for the receipt of offers, but the Receiver shall have the discretion

to accept an offer either before or after the deadline;
Acceptance of all offers is subject to approval of the Court;

A deposit in certified funds equal to ten {(10) per cent of the offer price must

accompany all offers;

The balance of the purchase price is to be paid by certified funds, direct
deposit or wire transfer at the time of closing. The Receiver will not accept
offers that include Vendor Take Back financing as payment of the purchase

price or a portion thereof;

Sale is on an “as is, where is” basis without representations and warranties of
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(h)

(i)

any kind;.

Offer to be submitted using the draft form Agreement of Purchase and Sale

contained in the data room; and

Transfer of title will be by way of vesting order.
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8. Statements of Receipts and Disbursements of the
Receiver

8.1

8.2

8.3

The Receiver maintains an account at BMO in London, Ontario for each of Banwell
and Royal Timbers. Attached as Appendix J and Appendix K, respectively, are
the Banwell Statement of Receipts and Disbursements and the Royal Timbers

Statement of Receipts and Disbursements. Details of the Receiver's receipts and

disbursements is as follows:

Receipts - Banwell

a) Sale of Lot 44 ($65,657.05) — The Receiver received net proceeds totalling
$65,657.05 from completing the sale of Lot 44, Plan 12M-533, City of
Windsor. Proceeds received were net of property tax arrears paid to the City
of Windsor. (Note: The sale of Lot 40 is scheduled to be completed on July

12, 2013. The Receiver has not yet received the net proceeds of sale from

the sale of Lot 40).

Disbursements - Banwell

a) Letter of Credit Admin Charge ($6,750.00) — The Receiver paid BMQO's

annual fee on the Banwell letter of credit account.

b) Legal fees ($5,706.22) — The Receiver paid one half of MT's interim account

for the period May 16 to May 31, 2013 from the Banwell account.

c) HST Paid ($788.15) — The Receiver has paid $788.15 on its disbursements.
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93

8.4. Receipts — Royal Timber

a)

Rental income ($51,131.13) — The Receiver has received $51,131.13 in rental

income for the months of June and July from the tenants of the Commercial

Plaza;

8.5. Dishursements — Royal Timber

a)

b)

9)

Legal fees ($5,706.22) — The Receiver paid one half of MT’s interim account

for the period May 16 to May 31, 2013 from the Royal Timbers account.

Payroll ($2,101.76} — The Receiver paid net wages of $2,101.76 to Marina

Ognjanovski,

Repairs and Maintenance ($1,022.41) — The Receiver paid $1,022.41 for

repairs and maintenance to the Commercial Plaza,
HST Paid (949.79) — The Receiver has paid $949.79 on its disbursements.

Payroll source deductions ($858.99) ~ The Receiver remifted $858.99 to the

Receiver General for source deductions on employee wages.

Utilities ($413.88) — The Receiver paid utilities of $413.88 for utilities for the

two (2) unleased units at the Commercial Plaza.

Office Copier Lease ($269.75) — The Receiver has paid $269.75 in respect of

the lease for an office copier in the name of Banweli.
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9.

Fees and Disbursements of the Receiver and Counsel
to the Receiver

9.1

9.2

9.3

9.4

9.5

Pursuant to Paragraph 19 of the Appointment Order, the Regeiver and counsel to the
Receiver shall be paid their reasonable Professional Fees in each .case at their
standard rates and charges and the Receiver and counsel to the Receiver have been
granted a first charge on the Property in priority to all security interests, trusts, liens,
charges and encumbrances, statutory or otherwise, in favour of any Person as

security for payment of the Professional Fees (the “Receiver's Charge").

Pursuant to paragraph 21 of the Appointment Order, the Receiver is at liberty, from
time to time, to apply reasonable amounts, out of the monies in its hands, against the
Professional Fees, incurred at the normal rates and charges of the Receiver or its

counsel, and such amounts shall constitute advances against its Professional Fees

when and as approved by the Court.

Aftached as Appendix L is the fee affidavit of Stephen N. Cherniak containing BDO's

interim accounts as Receiver for the period May 2, 2013 to July 5, 2013.

The Receiver submits that the hourly rates charged by the Receiver and its staff are
commensurate with commercially reasonable rates for mid-market insolvency firms in

the Southwestern Ontario region.

Attached as Appendix M is the fee affidavit of Sherry Kettie containing the interim

accounts of MT for the period May 16, 2013 to June 26, 2013.
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9.6

it is the Receiver's opinion that the Professional Fees are fair and reasonable and
justified in the circumstances and accurately reflect the work done by the Receiver
and MT in connection with the receivership during the relevant periods. The Receiver

recommends approval of the Professional Fees by the Court.
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10. Recommendations

10.1. The Receiver recommends and respectfully requests that this Court:

a) grantan Order

i)

vi)

vii)

viii)

approving the Second Report and the aclivities and actions of the

Receiver described therein;

extending the date by which the Consolidated Action must be set down
for trial by the length of the stay of proceedings imposed by the

Appointment Order;

approving and authorizing the Receiver to enter into the form of

property management agreement with Wintru;

approving the Lot Sales Process and authorizing the Receiver to carry

out the Lot Sales Process;

approving the Form of Lot ‘Sale Agreement, together with any
amendments or modifications thereto deemed necessary and

appropriate by the Receiver;
approving the Commercial Plaza Sales Process;

approving the Banwell Statement of Receipts and Disbursements and

Royal Timbers Statement of Receipts and Disbursements;

approving the Professional Fees;
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authorizing and directing the Receiver to redact paragraph 6.12 from
this Second Report served on any other party than the Court and
sealing the unredacted version of this Second Report filed with the

Court until further order of the Court, and

b) grant the Omnibus Approval and Vesting Order:

prospectively approving the Transactions in respect of the Banwell
Lots and authorizing the execution of an agreement of purchase and
sale in respect of eéch Lot by the Receiver, as vendor and the
Purchaser of each lot substantially in the form of the Form of Lot Sale
Agreement, together with any amendments or modifications thereto

deemed necessary by the Receiver; and

providing that upon the delivery by the Receiver to a Purchaser of a
Receiver's Certificate confirming the satisfaction or waiver of the
conditions precedent under the applicable Lot Sale Agreement, for all
of Banwell’s right, title and interest in and to the Lot(s) vesting in and to
the applicable Purchaser, free and clear of ali encumbrances, save
and except for those encumbrances listed in Schedule D to the

Omnibus Approval and Vesting Order relating to the applicable Lots.
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All of which is Respectfully Submitted this 12" day of July, 2013.
BDO Canada Limited in its capacity as Court Appointed Receiver

of Banwell Development Corporation and Royal Timbers Inc.
and not in any personal capacity.

v

Per: Stephen N. Cherniak, CPA CA CIRP
Senior Vice President

9958658.4
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TAB “A’



| Court File No. CV-11-17088
ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE ) LYK THE ST

JUSTICE E/?ocaf <. //fbfmy) DAY OF JUNE 2013

BETWEEN:
KEVIN D'’AMORE
' Applicant
-and -

BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT D'AMORE and ROYAL TIMBERS INC.

Respondents

APPLICATION UNDER SECTION 207 OF THE BUSINESS
CORPORATIONS ACT, R.S.0. 1990, C. B.16, AS AMENDED

ORDER

THIS MOTION made by Bank of Montreal (“BMO™)for an Order pursuant to
section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended (the "CJA™)
appointing BDO Canada Limited as interim receiver-manager (in such
capacities, the "Receiver") without security, of all of the asscts, undertakings and properties
of Banwell Development Corporation and Royal Timbers Inc. (collectively, the
"Corporations") acquired for, or used in relation to a business carried on by the Corporations,
wés heard this day at 245 Windsor Ave, Windsor Ontario, pending completion of the valuation
and sales process ordered pursuant to the Order of The Honourable Bruce Thomas rendered
July 26, 2012 (the “July 26, 2012 Order”) ' '

ON READING the Affidavits of Grey Fedoryn sworn May 13, 2013 and May 22, 2013 and

the Exhibits thereto and on hearing the submissions of counsel for the Applicant, the

{
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Respondents and Bank of Montreal (“BMOQ”) and the Consent of the Respondents Banwell
Development Corporation, Royal Timbers Inc. (hereinafter referred to as the “Corporations™)
and the respondents Scott D*Amore Executor for the Estate of Patrick D’Amore, Scott

D*Amore (“Scott),Kevin D’Amore (“Kevin”), 928579 Ontario Limited (“928579"),
and of Simba Group Developments Limited and BMO and on reading the consent of
BDO Canada Limited. to act as the Receiver,

SERVICE

1.  THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly
returnable today and hereby dispenses with further service thereof.

APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 248(3)Xb) and 209 of the Business
Corporations Act RS.0. 1990 c. B16 and section 101 of the Courts of Justice Act, R.S.0.
1990, c. C.43, BDO Canada Limited is hereby appointed Receiver-Manager, without security,
of all of the assets, undertakings and properties of the Corporations acquired for, or used in
relation to a business carried on by the Corporations, including all proceeds thereof (the
"Property"). The Receivership shall not terminate prior to repayment of the amounts owing by
the Corporations to BMO. The Réceiver’s mandate is to forthwith refinance or realize upon the
Property as may be requited in order to repay the debts owing by the Corporations to BMO and
to pay realty taxes owing upon the Property. For greater certainty, the implementation of the July
26, 2012 Order will not delay or hinder the Receiver from carrying out its mandate.

RECEIVER °S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

a. to take possession of and exercise control over the Property and any and all
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proceeds, receipts and disbursements arising out of or from the Property,

to receive, preserve, and protect of the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the cngaging of independent security
personnel, the taking of physical inventories and the placement of such insurance

coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Corporations, including the
powers to enter into any agreements, incur any obligations in the ordinary course
of business, cease to carry on all or any part of the business, or cease to

perform any contracts of the Corporations;

to engage consultants, appraisers, agents, experts, . auditors, accountants,
managers, counsel and such other persons from time to time and on whatever
basis, including on a temporary basis, to assist with the exercise of the
Receiver's powers and duties, including without limitation those conferred by
this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Corporations or any part

or parts thereof;

to receive and collect all monies and accounts now owed or hereafter owing
to the Corporations and to exercise all remedies of the Corporations in
collecting such monies, including, without limitation, to enforce any security

held by the Corporations;
to settle, extend or compromise any indebtedness owing to the Corporations;

to execute, assign, issue and endorse documents of whatever nature in respect
of any of the Property, whether in the Receiver's name or in the name and on

behalf of the Corporations, for any purpose pursuant to this Order;
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to undertake environmental or workers' health and safety assessments of the

Property and operations of the Corporations;

to initiate, prosecute and continue the prosecution of any and all proceedings
and to defend all proceedings now pending or hereafter instituted with respect to
the Corporations, the Property or the Receiver, and to settle or compromise any
such proceedings save and except for the proceedings that relate to the July 26,
2012 Order. The authority hereby conveyed shall extend to such appeals or
a{pplications for judicial review in respect of any order or judgment pronounced in

any such proceeding;

to market any or all of the Property, including advertising and soliciting offers
in respect of the Property or any part or part:é thereof and negotiating such
terms and conditions of sale as the Receiver in its discretion may deem

appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts thereof

in the ordinary course of business,

i. without the approval of this Court in respect of any transaction not
exceeding $50.000, provided that the aggregate consideration for all

such transactions does not exceed $200,000; and

ii. with the approval of this Court in respect of .any transaction in which
the purchase price or the aggregate purchase price exceeds the applicable

amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, or section 31 of the Ontario Mortgages
Act, as the case may be, shall not be required, and in each case the Ontario
Bulk Sales Act shall not apply. The Receiver is permitted to sell, convey or
transfer the assets of Banwell Development Corporation and to use the

proceeds to pay the debts of Royal Timbers Inc.
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m. to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof, free

and clear of any liens or encumbrances affecting such Property;

1. to report to, meet with and discuss with BMO and such affected Persons (as
defined below) as the Receiver deems appropriate on all matters relating to
the Property and the receivership, and to share information, subject to such

-terms as to confidentiality as the Receiver deems advisable;

0. to register a copy of this Order and any other Orders in respect of the
Property against title to any of the Property;

p. to apply for any permits, licences, approvals or permissions as may be
required by any governmental authority and any renewals thereof for and on
behalf of and, if thought desirable by the Receiver, in the name of the

Corporations;

q- fo exercise any shareholder, partnership, joint venture or other rights which the

Corporations may have; and

r. to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations.

and in each case where the Receiver takes amy such actions or steps, it shall be
exclusively authorized and empowered to do so, to the exclusion of all other Persons (as

defined below), including the Corporations, and without interference from any other Persorn.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Corporations, (ii) all of their current and former
directors, officers, employees, agents, accountants, legal counsel and shareholders, and all
other persons acting on their instructions or behalf, and (iii} all other individuals, firms,
corporations, governmental bodies or agencies, or other entities having notice of this Order (all

of the foregoing, collectively, being "Persons” and each being a "Person™) shall forthwith
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advise the Receiver of the existence of any Property in such Person's possession or control,
shall grant immediate and continued access to the Property to the Receiver, and shall

deliver all such Property to the Receiver upon the Receiver's request.

S.  THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Corporations, and any cdmputer programs, computer tapes, computer disks, or
other data storage media containing any such information (the foregoing, collectively, the
"Records") in that Person's possession or control, and shall provide to the Receiver or permit
the Receiver to make, retain and take away copies thereof and grant to the Receiver unfettered
access to and use of accounting, computer, software and physical facilities relating thereto,
provided however that nothing in this paragraph 5 or in paragraph 6 of this Order shall require
the delivery of Records, or the granting of access to Records, which may not be disclosed or
provided to the Receiver due to the privilege attaching to solicitor-client communication or due

to statutory provisions prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover énd fully
copy all of the information c?ntained therein whether by way of printing the information onto
paper or making copies of cn;mputer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that -

may be required to gain access to the information,
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. THIS COURT ORDERS that the Receiver will deliver its first report to the Court on
notice to BMO, Scott, Kevin and 928579 and all other interested parties within 45 days following
its appointment, which report will include its plan to carry out its mandate and the steps taken to
date,

FINANCIAL REPORTING TO STAKEHOLDERS

8. THIS COURT ORDERS that the Receiver shall pro{}ide monthly financial reporting on
the 10™ day of each month (and if the 10™ is not a business day, the first business day following
the 10% day of each month) to BMO, Scott, Kevin and 928579, including, but not limited to, a

statement of receipts and disbursements related to the Corporations and their operations.

NO PROCEEDINGS AGAINST THE RECEIVER

9. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE CORPORATIONS OR THE PROPERTY

10. THIS COURT ORDERS that, save and except for the July 26, 2012 Order, no
Proceeding against or in respect of the Corporations or the Property shall be commenced or
continued except with the written consent of the Receiver or with leave of this Court and any
and all Proceedings currently under way against or in respect of the Corporations or the

Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

11. THIS COURT ORDERS that all rights and remedies against the Corporations, the
Receiver, or affecting the Property, are hereby stayed and suspended except with the written
consent of the Receiver or leave of this Court, and further provided that nothing in this
paragraph shall (i) empower the Receiver or the Corporations to carry on any business which
the Corporations is not lawfully entitled to carry on, (ii) exempt the Receiver or the Corporations
from compliance with statutory or regulatory provisions relating to health, safety or the

environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,
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or (iv} prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, - repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Cbrporations, without written consent of the

Receiver or leave of this Court.

CONTINUATION OF SERVICES

13. THIS COURT ORDERS that ali Persons having oral or written agreements with the
Corporations or statutory or regulatory mandates for the supply of goods and/or services,
including without limitation, all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation services, utility or other
services to the Corporations are hereby restrained until further Order of this Court from
discontinuing, altering, interfering with or terminating the supply of such goods or services as
may be required by the Receiver, and that the Receiver shall be entitled to the continued use
of the Corporation's current telephone numbers, facsimile numbers, internet addresses and
domain names, provided in each case that the normal prices or charges for all such goods or
services received after the date of this Order are inaid by the Receiver in accordance with
normal payment practices of the Corporations or such other practices as may be agreed upon by

the supplier or service provider and the Receiver, or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

14. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other
fornis of payments received or coliected by the Receiver from and after the making of this
Order from any source whatsoever, including without limitation the sale of all or any of the
Property and the collection of any accounts receivable in whole or in part, whether in existence
on the date of this Order or hereafter coming into existence, shall be deposited into one or more
new accounts to be opened by the Receiver (the "Post Receivership Accounts") and the
monies standing to the credit of such Post Receivership Accounts from time to time, net of
any disbursements provided for herein, shall be held by the Receiver to be paid in accordance
with the terms of this Orﬁer or any further Order of this Court. ‘
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EMPLOYEES

15. THIS COURT ORDERS that all employees of the Corporations shall remain the
employees of the Corporations until such time as the Receiver, on the Corporation's behalf, may
terminate the employment of such employees. The Recejver shall not be liable for any
‘employee-related liabilities, including any successor employer lLiabilities other than such
amounts as the Receiver may specifically ag:reé in writing to pay, or under the Wage Earner

Protection Program Act.

PIPEDA
16. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal

information of identifiable individuals to prospective purchasers or bidders for the Property and

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete '

one or more éales of the Property (each, a "Sale"). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
_ information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
infqrmation provided to it, and related to the Property purchased, in 2 manner which is in all
material respects identical to the prior use of such information by the Corporations, and shall
return all other personal information to the Receiver, or ensure that all other personél

information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17. THIS COURT ORDERS that nothing herein contained shall require the Receiver
to occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might 'cause or contribute to a spill, discharge, release
or deposit of a substance contrary .to any federal, provincial or other law respecting the

protection, conservation, enhancement, remediation or rehabilitation of the environment or
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relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protectfon Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Envitonmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

pOSSession.

LIMITAT. ION ON THE RECEIVER’S LIABILITY

18. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as
a result of its appointment or the carrying out the provisions of this Order, save and except for
any gross négligence or willful misconduct on its part, or under the Wage Earner Protection
Program Act. Nothing in this Order shall derogate from the protections afforded the Receiver by

any other applicable legislation.

RECEIVER'S ACCOUNTS

19. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be
paid their reasonable fees and disbursements, in each case at their standard rates and charges,
and that the Receiver and counsel to the Receiver shall be entitled fo and are hereby granted a
charge (the "Receiver's Charge") on the Property, as security for such fees and disbursements,

both before and after the making of this Order in respect of these proceedings, and that the

Receiver's Charge shall form a first charge on the Property in priority to all security interests,

trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person.

20. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its
accounts from time to time, and for this purpose the accounts of the Receiver and its legal
counsel are hereby referred to a judge of the of the Ontario Superior Court of Justice sitting in

Essex County.

21. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall

/0§



be at liberty from time to time to apply reasonable amounts, out of the monies in its hands,
against its fees and disbursements, including legal fees and disbursements, incurred at the
normal rates and charges of the Receiver or its counsel, and such amounts shall constitute

advances against its remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSIHIP

22 THIS COURT ORDERS that the Receiver be at liberty and it is hereby empoﬁered
to borrow by way of a revolving credit or otherwise, such monies from time to time as it
may consider necessary or desirable, provided that the total outstanding principal amount does

not exceed $500,000 (or such greater amount as this Court may by further Order authorize) at

any time, at such rate or rates of interest as it deems advisable for such period or periods of

time as it may arrange, for the purpose of funding the exercise of the powers and duties

conferred upon the Receiver by this Order, including interim expenditures. The whole of the

Property shall be and is hereby charged by way of a fixed and specific charge (the "Receiver's
Borrowings Charge") as security for the payment of the monies borrowed, together with
interest and charges thereon, in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to

the Receiver’s Charge.

23, THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court,

24.  THIS COURT ORDERS that the Receiver is at liberty and authorized to issue
certificates substantially in the form annexed as Schedule "A" hereto (the "Receiver’s

Certificates") for any amount borrowed by it pursuant to this Order.

25. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

GENERAL
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26.  THIS COURT ORDERS that the Receiver may from time to time apply to this Court

for advice and directions in the discharge of its powers and duties hereunder.

27.  THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from
acting as a trustee in bankruptcy of the Corporations.

28.  THIS COURT HEREBY REQUESTS the aid and recognition of any coutt, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
- effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and .administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

29. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and |

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a represéntative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside
Canada,

30. THIS COURT ORDERS that BMO shall have its costs of this motion, up to and
including entry and service -of this Order, on a substantial indemnity basis to be paid by the
Receiver from the Corporations' estate with such priority and at such time as this Court

may determine.

31.  THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.
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SCHEDULE "A"
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT §

1.

THIS IS TO CERTIFY that BDO Canada Limited, the receiver (the "Receiver")
of the assets, undertakings and properties of Banwell Development Corporation and
Royal Timbers Inc. acquired for, or used in relatiorn to a business carried on by the
Corporations, including all proceeds thereof (collectively, the “Property”) appointed
by Order of the Ontario Superior Court of Justice (the "Court") dated the day of
June, 2013 (the "Order") made in an action having Court file number has received as
such Receiver from the holder of this certificate (the "Lender") the principal sum of
$_, being part of the total principal sum of 8___ which the Receiver is authorized to

borrow under and pursuant to the Order.

The principal sum evidenced by this certificate is payable on demand by the Lender

with interest thereon calculated and compounded [daily][monthly not in advance on

the day of each month] after the date hereof at a

notional rate per annum equal to the rate of per cent above the prime

commercial lending rate of Bank of  from time to time.

Such principal sum with interest thereon is, by the terms of the Order, together with
the principal sums and interest thereon of all other certificates issued by the Receiver
pursuant to the Order or to any further order of the Court, a charge uﬁon the whole of
the Property, in priority to the security interests of any other person, but subject to the
priotity of the charges set out in the Order and in the Bankrupicy and Insolvency Act,
and the right of the Receiver to indemnify itself out of such Property in respect of its

remuneration and expenses.

All sums payable in respect of principal and interest under this certificate are payable

at the main office of the Lender at Toronto, Ontatio.
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5. Until all liability in respect of this certificate has been terminated, no certificates
creating charges ranking or purporting to rank in priority to this certificate shall be
issued by the Receiver to any person other than the holder of this certificate without

the prior written consent of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal
with the Property as authorized by the Order and as authorized by any further or
other order of the Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay

any sum in respect of which it may issue certificates under the terms of the Order.

DATED (hé )7 day of June,
2013, BDO Canada Limited

solely in its capacity as Receiver of the
Property, and not in its personal capacity
Per:

Name:
Title:

robapp2510182_1.doc
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Court File No. CV-11-17088

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
KEVIN D'AMORE
Applicant

-and -

BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT D'AMORE AND ROYAL TIMBERS INC.

Respondents

FIRST REPORT TO THE COURT SUBMITTED BY BDO CANADA LIMITED, INITS
CAPACITY AS PROPOSED RECEIVER OF BANWELL DEVELOPMENT CORPORATION
AND ROYAL TIMBERS INC.

May 29, 2013
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1. Introduction and Background

11 Introduction

1.1.1 By motion within these court proceedings returnable on June 5, 2013 in Windsor (the
“Appointment Motion"), Bank of Montreal ("BMO") is seeking, inter alia, an Order of
this Honourable Court (the “Appointment Order") appointing BDO Canada Limited
(‘BDQ” or the “Proposed Receiver") as receiver of all of the assets, undertakings
and properties (the “Property”) of Banwell Development Corporation ("‘Banwell”) and
Royal Timbers Inc. (“Royal Timbers’ and collectively with Banwell, the
‘Companies”).

1.1.2 This report is submitted by BDO, in its capacity as Proposed Receiver of the
Companies.

1.2 Background

1.2.1 At all material times, Banwell was engaged in the development and sale of residential
building lots (the “Royal Timbers Subdivision”) on lands located just west of
Banwell Road in the City of Windsor, Ontario (the “Lands”). At all material times,
Royal Timbers, the wholly owned subsidiary of Banwell, was engaged in the
development, construction and subsequent leasing of a commercial plaza located at
the southwest corner of the Lands at the junction of Banwell Road and Wildwood
Drive, Windsor, Ontario (the “Commercial Plaza™).

1.2.2 Banwell was effectively a joint venture between Mr. Murray Troup (“Troup”} and Mr.
Patrick D’Amore (“D’Amore”), with ownership held equally by Mr. Troup, through his
holding company, 928579 Ontario Limited ("928579") and Mr. D’Amore, as trustee for
his sons Kevin D'Amore (“Kevin") and Scott D'Amore ("Scott’), as beneficiaries. As

noted above, Royal Timbers is a wholly owned subsidiary of Banwell.
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1.2.3 On or about July 8, 2005, BMO entered into a credit fapi[ities agreement with Banwell
that provided for a non-revolving demand facility in the amount of $4,204,350 (the
‘Banwell Credit Facility”). This amount was comprised of $404,350 remaining on a
previous credit facility and a new credit facility of $3,800,000.

1.2.4 On or about February 20, 2006, BMO entered into a credit facilities agreement with
Royal Timbers that provided for a non-revolving demand facility in the amount of
$2,150,000 (the “Royal Timbers Credit Facility”).

1.2.5 As security for the Banwell Credit Facility, BMO was granted, ameng other security, a
first mortgage over that portion of the Lands comprising the Royal Timbers
Subdivision {the “Banwell Lands™).

1.2.8 As security for the Royal Timbers Credit Facility, BMO was granted, among other
security, a first mortgage over that portion of the Lands comprising the Commercial
Plaza (the “Royal Timbers Lands").

1.27 In or around 2009, a dispute developed between the then shareholders of Banwell
resulting in an eventual impasse that remains unresolved and is the subject of this
litigation. The Companies have not held a shareholder meeting since 2008,

1.2.8 In August 2011, D'Amore passed away resulting in D'Amore’s 50% shareholding in
Banwell being vested equally in each of Kevin and Scott.

1.2.82  On March 5, 2012, BMO provided to the Companies formal notice of default under
their respective loan agreements. The default arose from the Companies’ breach of
their covenant to provide BMO with accountant-prepared financial statements and
municipal tax certificates confirming that taxes were paid current contained in their

respective loan agreements.
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1.2.10 BMO was prepared to delay enforcement proceedings against the Companies to
allow the shareholders time to resolve their dispute provided interest payments on the
credit facilities were kept current

1.2.11 On March 1, 2013, Royal Timbers defaulted in payment of the interest due to BMO.

1.2.12 As a result, on March 22, 2013, BMO made demand for repayment of both the
Banweli Credit Facility and the Royal Timbers Credit Facility.

1.2.13 As of March 19, 2013, Banwell and Royal Timbers were indebted to BMO in the
approximate amounts of $990,000 and $1,801,000 respectively.

1.2.14 It appears that BMO holds a first-ranking mortgage on Lot 44 (defined below)
comprising a portion of the Banwell Lands. Simba Group Developments Limited and
Patrick D'Amore appear to hold a second-ranking mortgage on Lot 44. A copy of a
Parcel Register for Lot 44 prepared on May 28, 2013 is attached hereto as Appendix
“A”.

1.2.15 Searches conducted of the Personal Property Security Act (Ontario) (the “PPSA")
registry system reveal only the all-encompassing registration in favour of BMO.
Copies of the search results under the PPSA for the Companies with a file currency
date of May 27, 2013 are attached hereto as Appendix “B”.

1.2.16 An executions search conducted May 28, 2013 revealed no executions filed against
Banwell. An executions search conducted on May 28, 2013 with respect to Royal
Timbers discloses two (2) executions, namely, J. Lepera Contracting Inc. and M.R.
Dunn Contractors Ltd. Copies of the Execution Certificates dated May 28, 2013 for
Banwell and Royal Timbers along with the Writ Details Reports dated May 28, 2013
for Royal Timbers are collectively attached hereto as Appendix “C”,

1.2.17 Within these court proceedings, a motion was brought for the appointment of an

interim receiver/manager to operate the business of Banwell and Royal Timbers. The

3
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motion was heard by The Honourable Justice Thomas in Windsor on May 14, 2013.
Justice Thomas determined that the appointment of a receiver was appropriate for
the orderly conduct of the business and to repay the debts of the Companies to BMO.
Pursuant to the endorsement of Justice Thomas dated May 15 2013 (the
‘Endorsement”), leave was granted to BMO to bring a motion for the appointment of
BDO as receiver with proper notice on all secured parties and execution creditors. A
copy of the Endorsement is attached hereto as Appendix “D”.

1.2.18 As directed by the terms of Endorsement and in order to facilitate the sale of the
Property and repayment of the obligations of the Companies to BMO, BMO served
notice of the Appointment Motion returnable at 10:00 a.m on June 5, 2013 in
Windsor, Ontario. The form of Appointment Order sought by BMO on the return of
the Appointment Motion, if granted, will empower but not obligate the Proposed
Receiver to, among other things:

(a) Take possession of and exercise control over ali of the Property.

{b) Take possession of and exercise control of any and all proceeds, receipts and
disbursements arising out of or from the Property.

(c) Receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, changing the locks and security codes, the
relocating of Property to safeguard it, the engaging of independent security
personnel, the taking of physical inventories and the placement of such
insurance coverage as may be necessary or desirable.

{d) Manage, operate and carry on the business of the Companies, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or cease
to perform any contracts of the Companies.

(e) Receive and collect all monies and accounts now owed or hereafter owing to
the Companies and to exercise all remedies of the Companies in collecting

4
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(f)

(@
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such monies, including, without limitation, to enforce any security held by the
Companies.

Market any or all of the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms
and conditions of sale as the Proposed Receiver in its discretion may deem
approptiate,

Sell, convey, transfer, lease or assign the Property or any part or parts thereof
out of the ordinary course of business without the approval of this Court in
respect of any transaction not exceeding $50,000, provided that the aggregate
consideration for all such transactions does not exceed $200,000 and with the

approval of the Court in which the purchase price exceeds these monetary
thresholds.



2.

Purpose of the Proposed Receiver’s First Report

2.1 This constitutes the Proposed Receiver's First Report to the Court (the “First

Report’) in this matter and is filed to:

(a)

{c)

(d)
(e)

9744104.4

Seek approval of the First Report, the Proposed Receiver's Confidential
Supplement fo the First Report (the “Confidential Supplement’) and the
Proposed Receiver's activities as outlined therein;

Provide the Proposed Receiver's recommendation with respect to the sale of
Lot 44, Plan 12M-533, Windsor (PIN 01566-0610 (LT)) and municipally known
as 11234 Urban Lane, Windsor (“Lot 44");

Request approval of the agreement of purchase and sale dated December 28,
2012 (the “APS") between the Proposed Receiver, as vendor and assignee,
and Kirson Quality Homes Ltd. (*Kirson”), as purchaser, as amended, in
respect of Lot 44 and an Order authorizing and directing the Proposed
Receiver to enter into and complete the transaction contemplated by the
Amended APS (defined below} {the “Transaction”) and, thereafter, to file the
Proposed Receiver's Certificate;

Obtain a Vesting Order in respect of the sale of Lot 44; and

Request that the Court seal the Confidential Supplement until the Proposed
Receiver has filed a copy of the Proposed Receiver's Certificate with the Court
following the ciosing of the Transaction.

(22



3. Proposed Receiver’s Activities

3.1 In anticipation of the Appointment Order being granted on June 5, 2013, the
Proposed Receiver seeks approval to enter into and complete the Transaction as
part of its anticipated mandate to facilitate the sale of the Property and repayment of
the obligations of the Companies to BMO.

3.2 An arm’s length party, Kirson, as purchaser, entered into the APS with Banwell, as
vendor, for the purchase of Lot 44. Prior to completing a sale of Lot 44 to Kirson
pursuant to the APS, Kirson constructed a home on lands comprising Lot 44 for
purposes of ultimate re-sale of the home and lands comprising Lot 44. A copy of

the APS is attached as Appendix “A” to the Confidential Supplement.

3.3 After construction of the home on Lot 44 by Kirson, Banwe!l has been unable to
complete the Transaction as proceeds from a sale of Lot 44 are insufficient to

satisfy the obligations due to the holders of the morigages registered against title

the Lands, including Lot 44.

3.4 On May 28, 2013, Banwell, as vendor under the APS, assigned its interests under the
APS to BDO, as Proposed Receiver, in order to facilitate the completion of the
Transaction to Kirson without further delay. Kirson and the Proposed Receiver
amended the APS (the “Amended APS") to provide for terms and conditions of sale
consistent with a sale by a court-appointed Receiver. A copy of the Assignment
and Amendment Agreement is attached as Appendix “B” to the Confidential
Supplement. A copy of the Amended APS is attached as Appendix “C” to the

Confidential Supplement.

9744104.4
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4. Proposed Receiver’s Sale of Lot 44

4.1

42

4.3

4.4

45

45

As noted above, on or about December 28, 2012, Banwell and Kirson entered into
the APS in respect to the sale of Lot 44 from Banwell to Kirson. The Proposed
Receiver's analysis of the Transaction is contained in the Confidential Supplement.

Two appraisals of the real property comprising the Banwell Lands, including Lot 44,
were commissioned by the Companies and/or its shareholders. The appraisal report
of Finlay Appraisal and Consultation Services (“Finlay") is attached as Appendix
“D” to the Confidential Supplement. The appraisal report of Valco Real Estate
Appraiser & Consultants ("Valco") is attached as Appendix “E” to the Confidential
Supplement.

The Proposed Receiver requests that this Court seal the Confidential Supplement in
order to avoid the negative impact which the dissemination of the confidential
information contained therein might have should the Transaction failed to close for
any reason. Publication of the purchase price would undermine the fairness of the
resumption of the sale process that may be required if the Transaction does not
close and could negatively impact the future sale of other lots owned by Banwell in
the Royal Timbers subdivision.

On or about January 2, 2013, Banwell accepted the offer from Kirson for the
purchase of Lot 44. The offer provided for Kirson to construct a single family
residence on the property, with the completion of the sale of Lot 44 to Kirson to
correspond to the completion date of Kirson's sale to a subsequent and the ultimate
homeowner,

Kirson has completed construction and sold the home located on Lot 44, the sale of
which was originally scheduled to close on May 17, 2013. Once the Appointment
Order is granted, the Proposed Receiver seeks to complete the Transaction
between Banwell and Kirson, subject to the approval of this Court.

The Proposed Receiver intends to complete the Transaction as scon as possible

8
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4.7

4.8

49

4.10

4.1

412

413

following Court approval and the granting of the appropriate Vesting Order to
facilitate a transfer of Lot 44 to Kirson free of any and all encumbrances.

The Proposed Receiver is not seeking to distribute the proceeds of the Transaction at
this time and intends to hold the proceeds from the Transaction pending further
order of this Honourakle Court.

It is the Proposed Receiver's view that the Transaction is appropriate in the
circumstiances.

The Proposed Receiver is satisfied that the Transaction represents fair market value
for Lot 44.

The Proposed Receiver is of the view that it has maximized the realization available
and the Transaction is commercially reasonable in all respects. Given the forgoing,
the Proposed Receiver is of the view that the Transaction is in the best interests of
the creditors and other stakeholders of the Companies.

BMO supports the Proposed Receiver entering into and completing the Transaction.

The Proposed Receiver recommends that this Court approve the completion of the
Transaction.

The Proposed Receiver requests a Vesting Order be made in favour of Kirson as the
purchaser of Lot 44.

97441044
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5. Recommendations

5.1, The Proposed Receiver recommends and respectfully requests that this Court grant an

Order;

(a)

(0)

(c)
(d)

Approving the First Repont, the Confidential Supplement and the activities of
the Proposed Receiver described therein;

Approving the Amended APS and authorizing and directing the Proposed
Receiver to enter into and complete the Transaction and, thereafter to file the
Proposed Receiver's Certificate;

Making a Vesting Order in respect of Lot 44; and

Sealing the Confidential Supplement until the Proposed Receiver has filed a

copy of the Proposed Receiver's Certificate with the Court following the

closing of the Transaction.

All of which is Respectfully Submitted this 29th day of May, 2013.

BDO Canada Limited in its capacity as Proposed Court Appointed Receiver of Banweli
Development Corporation and Royal Timbers Inc. and not in any personal capacity.

i

Per. Stephen N. Cherniak, CA, CIRP
Senior Vice President

9744104.4
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1. Introduction and Background

1.1
111

112

1.2

1.2.1

1.2.2

Introduction

This report is submitted by BDO Canada Limited, in its capacity as Receiver
{"BDO" or the "Receiver”) of the assets, undertakings and propetrties (the “Praperty™)
of Banwell Development Corporation ("Banwell”) and Royal Timbers Inc. ("Royal
Timbers™ and collectively with Banwell, the "Companies”)

BDC was appeinted as Receiver by the Order of Mr. Justice Thomas dated June
5, 2013 (the “Appointment Ordet™). A copy of the Appointment Order is attached as
Appendix A to this report.

Background

At all material times, Banwell was engaged in the development and sale of residential
building lots (the “Royal Timbers Subdivision”) on lands located just west of
Banwell Road in the City of Windsor, Ontario (the “Lands”). At all material times,
Royal Timbers, the wholly owned subsidiary of Banwell, was engaged in the
development, construction and subsequent leasing of a commercial plaza located at
the southwest corner of the Lands at the junction of Banwell Road and Wildwood
Drive, Windsor, Ontaric (the "Commercial Plaza").
Banwell was effectively a joint venture between Mr. Murray Troup (‘Troup” and Mr.
Patrick D'Amore ("D’Amore”), with ownership held equally by Mr. Troup, through his
holding company, 928579 Ontario Limited ("928579™ and Mr. D'Amcre, as trustee for
his sons Kevin D'Amore (“Kevin") and Scott D'Amore (“Scott"), as beneficiaries. As

noted above, Royal Timhers is a wholly ewned subsidiary of Banwell.

9868826 .2
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123

1.2.4

1.25

128

1.2.7

1.2.8

In or around 2009, a dispute developed between the then shareholders of Banwell
resulting in an eventual impasse that remains unresolved and is the subject of this
litigation. The Companies have not held a shareholder meeting since 2008,

In August 2011, D’Amore passed away resuiting in D'Amore’s 50% sharehclding in
Banwell being vested equally in each of Kevin and Scott,

Within these cournt proceedings, a motion was brought for the appointment of an
interim receiver/manager to operate the business of Banwell and Royal Timbers'. The
motion was heard by The Honourable Justice Thomas in Windsor on May 14, 2013.
Justice Thomas determined that the appointment of a receiver was appropriate for
the orderly conduct of the business and to repay the debts of the Companies to BMQ.
Pursuant to the endorsement of Justice Thomas dated May 15, 2013 (the
“Endorsement”) leave was granted to BMO to bring a motion for the appointment of
BDO as receiver with proper notice to all secured parties and execution creditors.

As directed by the Endorsement, on June 5, 2013 BMO brought a motion seeking
the appointment of BDO as receiver and manager of the Property.

On June 5, 2013, the Honourable Justice Thomas granted the relief sought by
BMO on its motion and issued the Appointment Order,

Immediately following the issuance of the Appointment Order, the Receiver
sought an order approving the sale of Lot 44, Plan 12M-533, Windsor, (“Lot 44")
located in the Royal Timbers Subdivision, to Kirson Quality Homes Ltd. (“Kirson™)
and vesting title to Lot 44 in Kirson on closing. In support of the relief sought by the
Receiver, BDO, in its capacity as the Proposed Receiver, submitted a Report to the
Court dated May 29, 2013. On June 5, 2013, following its appointment, the Receiver
obtained the approval of the Court for the comptetion of the sale to Kirson and vesting

titie to Lot 44 in and to Kirson on closing (the "Lot 44 Appravai and Vesting Order”).

2
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2. Terms of Reference

21

9668926 .2

In preparing this First Report, the Reaceiver has relied upchn unaudited and draft,
internal financial information obtained from the Companies’ books and records and
discussions with former management and staff (the “Information”). The Receiver
has not audited, reviewed or otherwise attempted to verify the accuracy or
completeness of the Information and expresses no opinion, or other form of

assurance, in respect of the Information.
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3. Purpose of the Receiver’s Second Report

31 This constitutes the Receiver's First Report to the Court (the “First Report”) in this

matter and is filed in support of:

(a)

(b)

©

(@

(b)
(©)

9868926.2

an order appraving of the First Report, the Receiver's Confidential supplement
to the First Report (the "Confidential Report”) and the Recaiver's activities as
outlined therein;

the Receiver's recommendation with respect to the sale of Lot 40, Plan 12M-
533, Windsor (PIN 01566-606 (LT)), municipally known as 3003 Troup
Crescent ("Lot 407);

the Receiver's recommendation with respect to the sale of Lot 47, Plan 12M-
533, Windsor (PIN 01566-613 (LT)), municipally known as 11265 Urban Lane
(Lot 47™;

an order approving the agreement of purchase and sale dated March 5, 2013
with a closing date of July 4, 2013 (the “Lot 40 APS”) between the Receiver,
as vendor, and Hadi Customs Homes Inc. (“Hadi"), as purchaser, as
amended, in respect of Lot 40 and an Order authorizing and directing the
Receiver to enter into and complete the transaction contemplated by the
Amended Lot 40 APS (defined below) (the “Lot 40 Transaction”) and,
thersafter, to file the Receiver's Cettificate;

a vesting order in favour of Hadi in respect of the Lot 40 Transaction:

an order approving the agreement of purchase and sale dated May 23, 2013
with a closing date of September 30, 2013 (the “Lot 47 APS") between the
Receiver, as vendor, and Hadi as purchaser, as amended, in respect of Lot 47
and an Order authorizing and directing the Receiver to enter into and
complete the transaction contemplated by the Amended Lot 47 APS (defined

/33



(d)
()
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below) (the “Lot 47 Transaction™) and, thereafter, to file the Receiver's
Certificate;

a vesting order in favour of Hadi in respect of the sale of Lot 47; and

and order sealing the Confidential Report until further order of the Court.

/34



4. Receiver’s Activities

4.1

4.2

43

4.4

4.5

46

9868926.2

Pursuant to the Lot 44 Approval and Vesting Order, on June 7, 2013, the Receiver
completed the sale of Lot 44 to Kirson and filed a copy of the Receiver's Certificate
with the Court foliowing tha closing of the transaction.

Prior to BDO's appointment as Receiver, Hadi, as purchaser, entered into the Lot
40 APS and the Lot 47 APS with Banwell, as vendor, for the purchase of Lats 40
and 47, respectively.

As permitted under the Lot 40 APS, Hadi constructed a home on lands comprising
Lot 40 for purposes of the ultimate re-sale of these home and lands. A copy of the
Lot 40 APS is attached as Appendix “A"” to the Confidentiaj Supplement. Hadi
has resold Lot 40 and both the Lot 40 Transaction and the re-sale of Lot 40 to the
ultimate homeowner are scheduled to be completed on July 4, 2013.

Hadi has commenced construction of a model home on the lands comprising Lot
47, but has not yet re-sold the home and lands comprising Lot 47. A copy of the Lot
47 APS is attached as Appendix “D” to the Confidential Supplement.

The Receiver is empowered under the Appointment Order to assume the
obiigations of Banwell, as vendor under the Lot 40 APS and the Lot 47 APS in ordor
to facilitate the completion of the transactions contemplated thereby to Hadi. The
Receiver assumed the obligations of Banwell under the Lot 40 APS and Hadi and
the Receiver amended the Lot 40 APS to provide for terms and conditions of sale
consistent with a sale by a court-appointed Receiver pursuant to an assumption and
amending agreement dated June 19, 2013 (the "Amended Lot 40 APS"). A copy
of the Assumption and Amending Agreement is attached as Appendix “B" to the
Confidential Supplement. A copy of the Amended Lot 40 APS is attached as
Appendix “C” to the Confidential Supplement.

On June 19, 2013, the Receiver assumed the obligations of Banwall under the Lot
47 APS and Hadi and the Receiver amended the Lot 47 AFS to provide for terms

6
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48

4.9
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and conditions of sale consistent with a sale by a court-appointed Receiver
pursuant to an assumption and amending agreement dated June 19, 2013 (the
"Amended Lot 47 APS"). A copy of the Assumption and Amending Agreement is
attached as Appendix “E" to the Confidential Supplement. A copy of the
Amended Lot 47 APS is attached as Appendix “F" to the Confidential
Supplement.

As required by paragraph 7 of the Appointment Order, the Receiver intends to serve
its Second Report to this Court containing details of its marketing plan with respect
to the Commercial Plaza and the balance of the lots comprising the Royal Timbers
Subdivision by no later than July 19, 2013, At the same time, the Receiver will
report therein on all of its activities to date. The Receiver intends to return to Court
to seek approval of the Second Report and in particular the marketing plan
contained therein on further moticn (the “Approval Motion”).

In order to complete the Lot 40 Transaction by July 4, 2013 as required under the
Amended Lot 40 APS and to facilitate the re-sale of Lot 40 to the homeowner on
that same date, the Recsiver could not defay in bringing this motion untii the retum
of tha Approval Motion.

On the return of the Approval Metion, the Receiver intends, also, to seek the Court's
approval of an Omnibus Approval and Vesting Order with respect to the balance of
the lots comprising the Royal Timbers Subdivision. It is intended that such an order
will allow the Receiver to complete individual lot sales without the necessity of
having to return to court to seek the Court's separate approval of each transaction.

/36



5. Receiver’s Sale of Lot 40 and Lot 47

5.1

52

53

54

5.5

56

57

On or about March 5, 2013, Banwell and Hadi entered into the Lot 40 APS in respect
to the sale of Lot 40 from Banwell to Hadi. The Receiver's analysis of the Lot 40
Transaction is contained in the Confidentia! Supplement.

On or about May 23, 2013, Banwell and Hadi entered into the Lot 47 APS in respect
to the sale of Lot 47 from Banwell to Hadi. The Receiver's analysis of the Lot 47
Transaction is contained in the Confidential Supplement,

The Lot 40 Transaction and the Lot 47 Transaction are collectively referred to as the
“Hadi Transactions”

An appraisal of the real property comprising the Banwell Lands, including Lot 40 and
Lot 47, was commissioned by the Companies prior to the appointment of the
Receiver. The appraisal report of Valco Real Estate Appraiser & Consultants
("Valco") is attached as Appendix “G" to the Confidential Supplement.

The Receiver commissioned an appraisal of the Banwell Lands by Metrix Realty
Group (“Metrix"). However, the Metrix appraisal will not be completed in time for the
Receiver to obtain Court approval of the Hadi Transactions and complete the Lot 40
Transaction on July 4, 2013,

The Receiver requests that this Court seal the Confidential Supplement in order to
avoid the negative impact which the dissemination of the confidential information
contained therein might have should either of the Hadi Transactions fail to close for
any reason. Publication of the purchase price would undermine the fairness of the
resumption of the sale process that may be required if either of the Hadi
Transactions does not close and could negatively impact the future sale of other
lots comprising the Royal Timbers Subdivision.

The Receiver intends to complete the Hadi Tansactions as soon as possibie following
Court approval and the granting of the appropriate Vesting Orders to facilitate a

transfer of Lots 40 and 47 to Hadi free of any and all claims and encumbrances,

88665262
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5.9

5.10

5.1

5.12

5.13

5.14

The Receiver is not seeking to distribute the proceeds of the Hadi Transactions at this
time and intends to hold the proceeds from the Hadi Transactions pending further
order of the Court.

It is the Receiver's view that the Hadi Transactions are appropriate in the

circumstances.

The Receiver is satisfied that the Hadi Transactions represent fair market value for
each of Lots 40 and 47.

The Receiver is of the view that it has maximized the realization available and the
Hadi Transactions are commercially reasonable in all respects. Given the forgoing,
the Recelver Is of the view that the Hadi Transactions are in the best interests of the
creditors and other stakeholders of the Companies.

BMQO supports the Receiver entering into and completing the Hadi Transactions.

The Receiver recommends that this Court approve the completion of the Hadi
Transactions.

The Receiver requests that Vesting Orders be made in favour of Hadi as the

purchaser of Lot 40 and Lot 47.

98568926.2
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6. Recommendations

6.1. The Receiver recommends and respectfully requests that this Court grant an Qrder:

a)

b)

c)
a)

e)

Approving the First Report of the Receiver, the Confidential Supplement and the
activities of the Receiver described therein;

Approving the Lot 40 APS and authorizing and directing the Receiver to enter into
and complete the Lot 40 Transaction and, thereafter to file the Receiver's Certificate
with the Court;

Vesting title to Lot 40 in and to Hadi;

Approving the Lot 47 APS and authorizing and directing the Receiver to enter into
and complete the Lot 47 Transaction and, thereafter to file the Receiver's Certificate
with the Court;

Vesting title to Lot 47 in and to Hadi;

Sealing the Confidential Supplement until further order of the Court;

wh
All of which is respectfully submitted this ¢ day of June, 2013.

BDO Canada Limited, solely in its capacity as Court Appointed Receiver of Banwell
Development Corporation and Royal Timbe c. and not in any personal capacity.

/)

Per:;

Ste . Cherniak, CPA, CA-CIRP

Senior Vice President

10
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PROPERTY MANAGEMENT AGREEMENT

THIS AGREEMENT made effective as of the 5" day of June, 2013.

BETWEEN:

RECITALS:

A

BDO CANADA LIMITED solely in its capacity as court-appointed
receiver and manager of Banwell Development Corporation and
Royal Timbers Inc.

(the “Receiver”)
-and -
WINTRU DEVELOPMENTS INC.

(the “Manager”)

The Manager is, inter alia, engaged in the business of managing, operating,
leasing and maintaining real estate,

The Receiver was appointed receiver and manager of the property, assets and
undertaking of Banwell Development Corporation (“Banwell”) and Royal Timbers
Inc. (“Royal Timbers”) pursuant to an order of the Honourable Justice Thomas of
the Ontario Superior Court of Justice dated June 5, 2013 (the “Appointment
Order™),

The Receiver wishes the Manager to undertake and perform all management
and maintenance operations at certain commercial property owned by Royal
Timbers in accordance with the terms of this Agreement.

NOW THEREFORE in consideration of the premises and of the mutual

dependent covenants and agreements herein contained, the parties hereto agree as follows:

1.1

9870087.4

ARTICLE 1 - DEFINITIONS, APPOINTMENTS & ACCEPTANCE
Definitions
As used herein, the following terms shall have the following meanings:

“Affiliate” means, with respect to any Person, any other Person who directly or
indirectly controls, is controlled by, or is under direct or indirect common control
with, such Person, and includes any Person in like relation to an Affiliate. A
Person is deemed to control another Person if such Person possesses, directly
or indirectly, the power to direct or cause the direction of the management and
policies of such other Person, whether through the Receivership of voting



2. 42

securities, by contract or otherwise and the term “controlled” has a corresponding

meaning;
(b) “Agreement” means this Property Management Agreement;
(c) “Appointment Order” has the meaning set forth in the recitals and as may be

amended from time to time;

(d) “Buildings” means the commercial building located on the Lands municipally
known as 3335 Banwell Road, Windsor, Ontario and 3993 Wildwood Drive,
Windsor, Ontario, County of Essex, and all other fixtures, amenities and
improvements constructed on the Lands in connection therewith;

(e) “Business Day’ means any day of the week excluding Saturday, Sunday and
statutory holidays in the Province of Ontario;

H “Commencement Date” means June 5, 2013;

(9) “Event of Insolvency’ means any event whereby a party commits an act of
insolvency, becomes bankrupt, makes a general arrangement with its creditors or
becomes subject to the provisions of the Winding-up and Restructuring Act
(Canada), the Companies’ Creditors Arrangement Act (Canada) or the
Bankruptcy and insolvency Act (Canada), or shall go into liquidation, either
voluntary or under an order of a court of competent jurisdiction, or otherwise
acknowledges its insolvency, or whereby a liquidator, receiver, receiver and
manager or trustee in bankruptcy is appointed to or of it or of any substantial part
of its property and assets with the consent or acquiescence of it or whereby such
appointment shall remain unvacated and unstayed for thirty (30) days after
written notice thereof from one party to the other party, or whereby an
encumbrancer takes possession of the party’s property and assets or any
substantial part thereof, or whereby a distress or execution or other similar
process is levied or enforced upon or against the party or any substantial part of
its property and assets and the same remains unsatisfied for such period as
would permit the same to be sold;

{h) “Gross Revenues” means the total income generated from the Property from all
sources, including, without limitation, rents, amounts received for the use of
parking or storage spaces, collected chargebacks and all other income
whatsoever generated from Tenants or otherwise from the Property, except for
the following:

(1 security deposits and utility deposits (unless such deposits have been
applied as rental income) or other refundable sums;

(2) rents (including payments and estimated payments of additional rent such
as real estate taxes and common area maintenance charges) paid in
advance until the month in which such payments or estimated payments
are to apply as rental;

(3) the principal amount of loan repayments by tenants; and

9870087 .4



3. /143

(4) any interest income.

For the sake of clarity, Gross Revenues include lost rent insurance payments,
but do not otherwise include insurance proceeds received as a result of damage
to or destruction of any Property and Gross Revenues do not include any sales
or value added tax on rents (including, without limitation, HST);

(i) “Lands” means the real property on which the Buildings are located and
described on Schedule “A” hereto,

)] “Leases” means all leases of space in the Property, all agreements and offers to
lease space in the Property, and all licences, concessions or occupancy
agreements with respect to space in the Property;

(k) “Manager's Duties” means the management duties of the Manager as specifically
set out in this Agreement;

H “Person” includes any individual, partnership, trustee, trust, unincorporated
association, corporation, firm, body corporate, joint venture, association or
syndicate;

(m)  “Property” means the Lands and the Buildings;

{n) “Property Expenses” means all costs and expenses relating to the management,
maintenance and operation of the Property;

()] “Property Management Service Fees” means a fee equal to five percent (5%) of
the Gross Revenues of the Property;

(p) “Reporting Period” means the period commencing on the first day of a particular
calendar month and ending on the last day of such particular calendar month;

(qQ) “Tenant” means any tenant, licensee, concessionaire or occupant under a Lease;

(r) “Term” means the period commencing on the Commencement Date and ending
on the Termination Date; and

(s) "Termination Date" means the date upon which this Agreement is terminated
pursuant to Section 6.1.

1.2 Additional Definitions

In addition, any terms defined in the body of this Agreement shall have the
meanings as defined herein.

1.3 Appointment and Acceptance

The Receiver hereby appoints the Manager as the manager of the Property, and
the Manager hereby accepts such appointment, with the sole and exclusive right and obligation
to undertake and perform all of the Manager's Duties, as an independent contractor and upon
and subject to the terms hereof, for the Term.
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The Receiver acknowledges and agrees that the business of the Manager and its
Affiliates includes the management of commercial properties as well as other forms of real
estate. As such, this Agreement shall in no way restrict the business of the Manager or its
Affiliates. Notwithstanding its interest in other properties, whether as owner or manager, the
Manager agrees to act diligently and in good faith in the performance of the Manager's Duties
hereunder.

ARTICLE 2 - TERM
2.1 Term

The term of this Agreement shali be for the Term.

ARTICLE 3 - DUTIES AND RESPONSIBILITIES OF THE MANAGER
31 General

The Manager shall have full responsibility for the management, operation,
maintenance and leasing of the Property as provided for herein during the Term and the
Manager shall perform its duties and exercise the powers and authorities herein granted in an
efficient and economical manner, for the account and at the expense of the Receiver (except
where expressly provided to the contrary), subject to the Receiver’s direction and the terms and
provisions of this Agreement, the Appointment Order and any further Order of the Court. In all
events, the Manager shall perform its duties and responsibilities hereunder in the same manner
as would a prudent manager of similar quality commercial developments located in the
geographic proximity of the Property.

In performing its duties pursuant to this Agreement, the Manager shall deal at
"arm's length" with all third parties and, except as expressly authorized (i) under the provisions
of this Agreement; (i) pursuant to the Appointment Order; or (jii) pursuant to any further Order of
the Court, shall not make any payment to or enter into any arrangement with respect to any
portion of the Property with any of the Manager's Affiliates. Subject to the foregoing, the
Manager and its Affiliates shall be entitled to submit a bid for the performance of any work at the
Property for which competitive bids are obtained, if any.

3.2 Collections, etc. from Tenants

The Manager shall act diligently to collect all rents, deposits and other charges,
including recoveries and/or escalations, which may at any time become due from any Tenant or
from any other Person in connection with the use of the Property or any portion thereof. All such
collections shall be promptly remitted to the Receiver.

33 Maintenance, Repair, and Leasing

The Manager shall at the Receiver's expense, maintain, repair and lease the
Property in the same manner as would a prudent Receiver of similar quality property in the City
of Windsor, taking into account size, age and location, and to that end, shall make periodic
inspections of the Property, and shall arrange for and supervise the making or installation of
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such maintenance, repairs, improvements and alterations, and shall undertake leasing activities
as may be approved by the Receiver.

3.4 Tenant Complaints

The Manager shall receive the complaints of Tenants of the Property and shall
attend to such complaints subject to the limitations imposed by or pursuant to this Agreement.

3.5 Licence and Permits

The Manager shall obtain, at the Receiver's expense, and renew as necessary,
all licences, permits and approvals which may be required in connection with the operation and
maintenance of the Property and in compliance with ail restrictions registered on title to the
Lands and all laws and regulations of applicable governmental authorities in the course of said
operation and maintenance.

3.6 Supplies and Equipment

The Manager shall, for the account and at the expense of the Receiver,
purchase, provide and pay for all janitorial and maintenance supplies, tools and equipment
necessary to the efficient and economical operation and maintenance of the Property. All such
supplies, tools and equipment shall be delivered to and stored at the Property and shall be used
only in connection with the management, operation and maintenance of the Property. The
Manager shall use commercially reasonable efforts to purchase all goods, supplies and services
at the lowest cost available from reputable sources.

3.7 Right to Contract on Behalf of Receiver

The Manager shall not have the right to contract on behalf of the Receiver in any
capacity.
3.8 Payment of Contracts and Suppliers

The Manager shall promptly submit all invoices for all Property Expenses to the
Receiver for payment.

3.9 Approval and Execution of Leases

Unless otherwise specifically directed by the Receiver, all advertising, promotion
and negotiations of Leases and lease renewals shall be the direct responsibility of the Manager
in consultation with and subject, at all times, to the approval of the Receiver. The Manager shall
use diligent efforts to perform all of the landlord’s covenants and obligations contained in the
Leases. Notwithstanding the foregoing and for greater certainty, the Manager does not have
the authority to bind and commit the Receiver with respect to leasing matters and shall not
execute Leases or any renewals thereof on behalf of the Receiver. The Receiver retains sole
authority for the approval and execution of the Leases or any renewals thereof.
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3.10 Notice to Receiver

The Manager shall notify the Receiver immediately of any lawsuit, expropriation
proceeding, rezoning or other governmental order or action or any threat thereof that becomes
known to the Manager that might adversely affect the Property or any interest of the Receiver

3.11 Indemnification of Receiver

The Manager shall indemnify and hold harmless the Receiver and each officer,
director and employee thereof, against any loss, expense, damage, claim, liability, obligation,
judgment or injury, arising directly or indirectly, in whole or in part out of the wilful misconduct or
gross negligence of the Manager, or any of its officers, directors or employees, in connection
with this Agreement or the Manager’s services or work hereunder (except to the extent covered
by the insurance of the Recsiver), whether within or beyond the scope of its duties or authority
hereunder. The provisions of this Section 3.12 shall survive termination of this Agreement.

3.12 Taxes and Assessments

The Receiver will have sole responsibility for payment of all taxes, assessments,
rents and other impositions applicable to the Property.

3.13 Confidentiality

The Manager shall not, either while this Agreement is in force or at any time
thereafter, voluntarily disclose to any Person any information concerning the private internal
affairs of the Receiver, Banwell and/or Royal Timbers other than with the Receiver's express
written prior approval and the Manager shall not, either while this Agreement is in force or
thereafter, use any such information for its own benefit or to the detriment of the Receiver and,
to the extent that it is within the reasonable power of the Manager to do so, the Manager will
ensure that no such information is so disclosed or used by its officers, employees, or agents,
provided that nothing in this Section shall preclude disclosure of such information by the
Manager in pleadings or in evidence in the course of any legal proceedings between the
Manager and the Receiver or any other legal proceedings under the circumstances whereby the
Manager is obligated by law to disclose such information provided the Manager gives immediate
written notice and details of such disclosure and the circumstances of such disclosure to the
Receiver.
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ARTICLE 4 - ACCOUNTING RECORD KEEPING

41 Accounting Office

The Manager, at its own expense, shall maintain or cause to be maintained at
the Manager’s accounting office, adequate books and records in connection with the
management of the Property. The Receiver shall have the right and at all reasonable times
during normal business hours to audit, examine and make copies of or extracts from the books
of accounts maintained by the Manager pursuant to this Agreement. Such right may be
exercised through any agent or employee designated by the Receiver.

4.2 Receipts and Records

The Manager shall at all times during the term of this Agreement secure and
maintain at its accounting office copies of all invoices for Property Expenses, copies of all
Leases, correspondence, contracts, inventories, records of rental income, deposits, land
charges and warranties with respect to the Property and its operation. The Manager shall at all
times keep and maintain in accordance with accounting principles approved by the Receiver
and consistently applied, full, true and accurate books of accounts fully reflecting all matters
relating to the Property, including all income expenditures, assets and liabilities thereof. The
books of account shall be kept in such a manner as to clearly separate all income and expenses
and to identify from which sources they are attributable.

4.3 Monthly Reports

The Manager shall render to the Receiver within fifteen (15) days after the close
of each Reporting Period an unaudited balance sheet and income statement, a brief variance
analysis, a leasing activity report, an operational report, a summary of significant events, a
status report on any major repairs, a Tenant arrears report, and a statement of fees paid to the
Manager in the period together with the supporting calculation.

All reports provided by the Manager under this Section shall be provided to the
Receiver electronically and the Manager shall use commercially reasonable efforts to provide
such reports in a format that is compatible with the Receiver’s IT systems.

4.4 Other Reports

The Manager shall, if and when requested from time to time by the Receiver,
prepare and furnish to the Receiver, such other reports or statements as the Receiver may
reasonably require, subject to the payment to the Manager of such fee for such cther reports
and statements as the Manager and the Receiver may agree. In the event that the Manager
and the Receiver do not agree on the fee to be paid to the Manager, then the Manager shail not
be obligated to prepare or furnish any such other reports or statements.

4.5 Property of Receiver

The records, reports, books or accounts and other documents and materials
relating to the management, operation, leasing and maintenance of the Property shall be the
property of the Receiver.
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ARTICLE 5 - COMPENSATION OF MANAGER

5.1 Management Compensation

a) Property Management Services Fees. During the term of this Agreement,
the Receiver agrees to pay to the Manager for the performance of the
Manager's Duties the Property Management Services Fees, plus
applicable taxes (including HST). The Property Management Services
Fees shall be calculated monthly and shall be paid by the Receiver on the
first (1°') day of each Reporting Period for which it is earned. Within thirty
(30) days after the end of each calendar year, the Manager will submit a
statement to the Receiver indicating the aggregate of the monthly
instalments of Property Management Services Fees paid to the Manager
for that calendar year pursuant to this Section, a computation of the
Property Management Services Fees actually earned for that calendar
year and the Gross Revenues on which that computation is based. If the
aggregate of the monthly instalments paid in the calendar year differs
from the actual Property Management Services Fees shown as earned in
the statement, an appropriate adjustment shall be made between the
parties. The parties shall further adjust if any readjustments are made in
the Gross Revenues upon which the statement is based.

b) Leasing Commission. During the term of this Agreement, the Receiver
agrees to pay to the Manager a leasing commission in respect of any new
Lease(s) equal to 3.5% of the gross rents payable over the term of such
Lease(s) and such leasing commission shall be payable to the Manager
upon execution of such Lease(s) by the tenant.

ARTICLE 6 - TERMINATION OF AGREEMENT

6.1 Termination on sale

This Agreement may be terminated by the Receiver at any time, without penalty
with such termination to be effective on the date that notice of termination is given to the
Manager. This Agreement may be terminated by any Person by Order of the Court.

6.2 Effect of Termination on Accrued Rights

Termination of this Agreement shall in no way affect or impair any right which has
accrued to any party hereto prior to the date when such termination becomes effective.

6.3 Reporting at Termination

Upon termination of this Agreement in whole or in part for any reason, the
Manager shall promptly deliver to the Receiver:

(a) a final accounting of income and expense for the Property as of the date of
termination;
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(b} any balance of monies of the Receiver or Tenant security deposits, or both, held
by the Manager with respect to the Property, and

(¢) all written and computer or mechanical readable data and all materials belonging
to the Receiver, including, without limitation, ali records, contracts, Leases,
receipts, deposits, unpaid bills and other papers or documents which pertain to
the Property. The Manager will be permitted to retain copies of any documents
or records of the Property reasonably required for future reference. The
Receiver shall thereafter and from time to time until the seventh anniversary of
the termination of this Agreement produce the originals of such records, books of
account and documents whenever the Manager reasonably requires them for its
purposes in connection with its prior management of the Property.

6.4 Rights of Termination

Any termination of this Agreement shall terminate all rights and obligations under
this Agreement except rights and obligations with respect to amounts owing or to remedies, if
either the Manager or the Receiver shall be entitled to an accounting as to the fees or other
monies payable to the Manager or by the Manager or shall otherwise be entitled to remedies at
law or in equity.

ARTICLE 7 - INSURANCE

71 Comprehensive General Liability Insurance

The Receiver shall continue and maintain the existing policy of Commercial
Genera! Liability Insurance on the Property in an amount of not less than $2,000,000 for bodily
injury claims and $2,000,000 for property damage claims on an individual property basis. The
Receiver will request that it be added as an additional named insured.

7.2 Property Insurance

The Receiver shall continue and maintain the existing policy of insurance for
replacement coverage against loss or damage to which the Property is exposed or may become
exposed including, without limitation, insurance against physical damage to the Property and
against loss occasioned by business interruption. The Receiver will request that it be added as
an additional named insured.

7.3 Notice of Claim

(a) The Manager shall notify the Receiver in writing with as much specificity as the
Receiver shall require as soon as possible after receipt of notice of an injury
occurring in, on or about the Property, or any claim against the Receiver and/or
the Manager which involves the Property. The Manager shall take no steps
(such as an admission of liability) which might operate to bar the Receiver from
obtaining any protection afforded by any policies of insurance that might apply, or
which might operate to prejudice the defence in any legal proceedings involving
the Receiver or the Property, or otherwise prevent the Receiver from protecting
itself against any such claim, demand or legal proceeding. The Manager shall
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fully co-operate with the Receiver in the defence of any such claim, demand or
legal proceeding.

The Manager shall forward to the Receiver forthwith upon receipt or service, any
legal document, including but not limited to, a Statement of Claim, Statement of
Defence, Crossclaim, Counterclaim, Third Party Claim or Offer to Settle, received
or served upon the Manager in connection with any claim against the Receiver or
the Manager in connection with the Property.

ARTICLE 8 - AUTHORITY OF MANAGER

Limitation of Authority

When language is used in this Agreement indicating that a particular matter,

decision or determination requires the consent, direction, approval or other action of the
Receiver, the same shall mean that the matter in question must be approved in writing by the
Receiver. Unless specifically authorized in this Agreement, or by prior written approval of the
Receiver, and not to limit the generality of the foregoing, the Manager shall not have the
authority to do any of the following:

(a)

(d)
(e)

9870087.4

obtain loans for the Receiver, whether secured or unsecured, or give or grant
options, rights of first refusal, deeds of trust, mortgages, pledges, security
interests, or otherwise encumber the Property or any portion thereof or any
interest of the Receiver therein; obtain replacements of any mortgage or
mortgages; prepay in whole or in part, refinance, increase, modify, consolidate or
extend any obligation affecting the Property or any portion thereof, or rent, lease,
license, sell, exchange or convey the Property or any portion thereof;

cause the Receiver to extend credit or to make any loans or become a surety,
guarantor, endorser or accommodation endorser for any Person or to enter into
any supervisory management agreements, real estate and insurance brokerage
agreements or loan brokerage agreements;

release, compromise, assign or transfer any claim, right or benefit of the
Receiver, except in the ordinary course of managing and operating the Property,
provided that the Receiver’s prior written approval has been received;

grant easements or other property rights in the Property;
sell or lease the Property or any part thereof on behalf of the Receiver;

enter into any contract on behalf of the Receiver with an Affiliate of the Receiver
or the Manager or a Person as to which the Receiver or the Manager would have
a conflict of interest and, with respect to any such contract, make any
amendment, modification or rescission thereof, declare a default thereunder,
institute, settle or compromise a claim with respect thereto, waive any rights of
the Receiver against the other party thereto, or consent to the assignment of any
rights or the delegation of any duties by the other party thereto; and
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ARTICLE 9 - GENERAL PROVISIONS

Notices

Delivery of MNotices. Any notice, certificates, consent, determination or other

communication required or permitted to be given or made under this Agreement
shall be in writing and shall be effectively given and made if (i} delivered
personally, (ii) sent by prepaid courier service or mail, or (iii) sent prepaid by fax
or other similar means of electronic communication, in each case to the
applicable address set out below:

If to the Manager, to:

WINTRU DEVELOPMENTS INC.
100 — 4747 Pleasant Piace
Windsor, ON N8Y 5B4

Attention: J. Murray Troup
Fax: 519.252.1018

i to the Receiver, to:

BDO Canada Limited
252 Pall Mall Street
Station Park, Suite 103
London, ON N6A 5P6

Attention: Stephen N. Cherniak
Fax: 519.439.4351

with a copy to:

Miiler Thomson LLP
Suite 2010

255 Queens Avenue
London, ON NG6A 5R8

Attention: Alissa K. Mitchell
Fax: 519.858.8511

Receipt of Notice. Any such communication so given or made shall be deemed
to have been given or made and to have been received on the day of delivery if
delivered, or on the day of faxing or sending by other means of recorded
electronic communication, provided that such day in either event is a Business
Day and the communication is so delivered, faxed or sent prior to 4:30 p.m. on
such day (local time at the place of receipt). Otherwise, such communication
shall be deemed to have been given and made to have been received on the
next following Business Day. Any such communication sent by mail shall be
deemed to have been given and made and to have been received on the fifth
Business Day following the mailing thereof, provided however that no such
communication shall be mailed during any actual or apprehended disruption of
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postal services. Any such communication given or made in any other manner
shall be deemed to have been given or made and to have been received only
upon actual receipt.

(c) Change of Address. Any party may from time to time change its address under
this Section by notice to the other party given in the manner provided in this
Section.

9.2 Validity of Provisions

If any one or more of the provisions contained in this Agreement shall for any
reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision of the Agreement, but this Agreement shall
be construed as if such invalid, illegal or unenforceable provision had never been contained
herein and the same shall be enforceable to the fullest extent permitted by law.

9.3 Waiver and Modification

No consent or waiver, expressed or implied by any party to or of any breach or
default by any other party in the performance by such other party of its obligations hereunder
shall be deemed or construed to be a consent or waiver to or of any other breach or default
hereunder. Failure on the part of any party to complain of any act, or failure to act of any other
party or to declare another party in default, regardless of how long such failure continues, shalt
not constitute a waiver by such party of its rights hereunder. Neither this Agreement nor any
provision hereof may be amended, waived, modified or discharged except by an instrument in
writing executed by the party against whom enforcement of such amendment, waiver,
modification or discharge is sought.

9.4 Successors

The provisions of this Agreement shall, subject to the terms and conditions
hereof, be binding upon and enure to the benefit of the successors and assigns of each of the
parties hereto, provided, however, this Agreement shall at all times remain personal to the
Manager and its Affiliates and may not be assigned by the Manager or its Affiliates without the
prior consent of the Receiver.

9.5 Litigation

In the event of any litigation between the parties hereto to enforce any provision of
the Agreement or any right of any party hereto, the unsuccessful party to such litigation agrees
to pay to the successful party all costs and expenses, including reasonable legal fees and costs
incurred therein subject to Orders of Court. Moreover, if any party without default is made a
party to litigation unrelated to this Agreement or the Property instituted by or against any other
party, such other party shall indemnify the party without fault against and save it harmless from
all costs and expenses, including reasonable legal fees and costs incurred by it in connection
therewith, subject to such other party having the right to assume carnage of the defence of the
party without default through its own legal counsel. If it assumes carriage of the defence on
behalf of the party without default, the other party shall keep the party without default
reasonably informed as to the progress of the proceedings, seek its instructions as necessary
and advise it prior to the settlement of any such proceeding.
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9.6 Specific Remedies

All parties shall, in addition to all rights provided herein or as may be provided by
law, be entitled to the remedies of specific performance and injunction to enforce their rights
hereunder.

9.7 Headings

The headings of the Articles, Sections and paragraphs of this Agreement are
inserted solely for convenience of reference and are not a part of and are not intended to
govern, limit or aid in the construction of any term or provision hereof,

9.8 Gender and Number

Where the context so requires, the use of the neuter gender shall include the
masculine and feminine genders, and masculine gender shall inciude the feminine and neuter
genders and the singular shall include the plural and vice versa.

9.9 Assistance

Each party hereby expressly agrees that if any controversy, litigation or court
proceeding is prosecuted or defended by any other party in connection with this Agreement or
the operation of the Property, it will render all reasonable assistance to the other party.

9.10 Construction

In all cases, the language in all parts of this Agreement shall be construed
simply, according to its fair meaning and not strictly for or against any party.

9.11 Entire Agreement

This Agreement, together with any written amendments executed in connection
herewith or modifications or amendments to any of the same hereafter entered into by the
parties hereto shall constitute the entire agreement between the parties hereto relative to the
subject matter hereof and shall supersede any prior agreement or understanding, if any,
whether written or oral, which any party may have had relating to the subject matter hereof.

9.12 Counterparts

This Agreement may be executed in two (2) or more counterparts, each of which
shall be deemed an original but all of which together shall constitute one and the same
instrument.

9.13 Governing Law

This Agreement shall be governed and construed in accordance with the laws of
the Province of Ontario.

9.14 Time of Essence

Time is of the essence in the performance of this Agreement and of each
provision hereof.
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9.15 Amendments

This Agreement shall be subject to amendment only in writing and signed by the
parties.

IN WITNESS WHEREOF, this Agreement has been executed by the parties.

BDO CANADA LIMITED solely in its
capacity as court-appointed receiver of the
property, assets and undertaking of royal
timbers inc.

By:

Stephen N. Cherniak, CPA, CA,
CIRP
Senior Vice President

| have authority to the bind the
Company

WINTRU DEVELOPMENTS INC.
By:

J. Murray Troup
President

| have authority to the bind the
Company
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THOMAS J:

ghi

Two suatters were argued befire tme.on Juiie 25, 2012; an application to wind up Ranweli
Deycloptaent Corporation fogkther with offier requested celited rolief, and a motion’ ina
sepavate. action .seeking management powers for one of the parties. This Judament

peovides.a determinafion'of those argued matters and contoraplates the poteriiel of the.
‘coyit- continuing o be facluded in the “fin tuning” of the grented veliét and case

mannging the procesdings. The partics fled extensive materials for which 1am geatefi]
‘and much. of the ey sechions of this judgmemralyupnnﬂze contnt of the fetums,

‘pasticularly as they set out the Kistoriea} Gontext of the iraiters In dispute, Tam content

that they provide a falf and doticate chronology.

OVERVIEW

(2

{3]

2012-07~26 ‘08:22 08592

There have Been ongying disputes between the shareholders of Banwell Dévelopmeit
Corporationt {the “Corporasion™), witlch prinicijal bilsinoss Is the ownership, devélopment
ond sale of Jand In WIndso:, Gnarlo; The applicant, Kevin D'Amore (“Kovin??_}, s
browght ai application for an order pucsusht to 5..207(1) of the Business Corporations
Act, R.5.0, ?'99@2_ ¢B.1§ (the “Act), to wind up the businesses of the Corporation and its
wholly-owned subsidlaty, Royal Timbers Tne. (“Royal Timbers™), and ppoint @
receiver/manager-to manage the sale of the asséts of the Corporation and Royal Timbezs,

Seott D'Amore (“Scotr™); who, like Kovin, biolds 25 percent of thy shares of the

Corporation, supposts the relicf sought in this application but only after s covet-directed

atierptto buy out Kevin’s intereat. 928579 Ontario Limibsd {°928579"), which owns the
vemaining 50 percont of the shares of e Corporation, opposes the relief sought in the

applitation, but in & motion brought in & separite setion, which'Is returnable 5t the sand
time, 928579 end its principal; 1 Musisy Troup (“Troup®), seek Oitier seliet in

récognition that the Corporation is unable to fanctioh ‘inder its governing by-laws and
agreenents including the appolsitmient of Troup 48 the sole managés,

»» Windsox Law Chambers
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[4)  The Corporation i clearly deadlosksd. This Corporation has not hield a shareholders’
meeting since 2008. The Corporation has not provided its sharcholders with &udifed or
unaudited financlal statements gince 2007, The.shareholders aré smbroiled in an action
(Court Fils No, :CV-11-16378) in which there ate claims and coontertlaling alleging,
ersong other things, mismansgement, nopligtnee, breach of contrect, breach. of trust snd
fiduclary duty, oppression, fraud, decelt and selfidealing (the “Action™), atl ielated ny the
mandgemant of the Corporation. -

5]  Troup's thotlon in the ackion: seeks an interim order appointing him to manage the
Corporatlon and Rayal Timbers pending final disposition of the actlon. The parties have
agreed that the affidgvits dnd oross-examination transcripts ftom both this application and
. Troup’s motion cmn be velled upon by the parties in bioth prdceedings,

(6]  The cument sharcholders of the Corpbatioa ars Kevin, Scott and 928579, Kevin aad
Samtown 25 pereent of the shares of the. Coxpmation 928579 owas 50 perosnt of e
sharss: of the Corporetion, Troub {s the president of the Corporation, In-addision; Troup is
the sol¢ sharcholder, director and affice; of 928579,

BACKGROUND

(7] On March 11,2003, the Corporation was incorporated by Peirick D" Amore (“Patiick”)
and Troup. At or Immedistely. followiag the.time of Incorporation, the Corporation izsued -
a total of 2,000 shares which wers allocated as follows:

{8} 1,000 shares to $28579; and.
(b} 1,000 shates to Pairick, In his capacity es tustes for his sons, Kevin and Scott,

{8]  The principal busincss 6 the Corporarior was fa hold and develop » propecty in Windsor,
Ontaric (“Property™), which, prior to the incorporation of the Corporation, was owned by
Putrick and Simba Group Develapitents Limited: (“Simba™); & company ovmed .and
controlled by Patrick, Patrick and Troup decided to pursae the development of e
Property s 8 joint venturs. Patrick provided tand. and financing tor the Corporstion and
Troup pravidcd manageinent services.

2012-07-26 G8:22 DE592 »> Windsor Law Chambers
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[5) 1t ia clear to me thet the business refationship berween Patick and Troup was t the
natute of an incorporated partnership.

{101  Fisncing for the developrmant was chtained from the Bank of Montreal (“BMO™), which,
wits granted a first mortgage. on tha Progedty. Pateick and. Siba had o vendor take-back
miortgnge Which was postpaned and Is the second mortgage on-the Propeny. Discharges

 of both the BMO and Simbi ortgages are required 1 order t6 sell any Jots of land.

{11]  Omorabout Augast 26,2003, the Corporation; 928579; Patrigk and Trowp entered fnto &
unanimons shaeholder agresment (“USA™). The USA included nurherous provisions
regarding the structuce and management-of the Cotporstion, The USA. provided for,
amoag othier things! .

() Both Patrick and Troup would each -havé.tkeypow to-designate a director and
at least 51 percont of the total number .of ‘dirctors wiould be sequiréd to
congtitute quoriim for a board meéeting {acticle 2.2);.

(b) The officess of thié Corporition would be Troup, as presideut, and Patrick, as
vice-president and secretary (axticte 2.4);

(e) Al cheques drawn on the Corporstion’s: bank accounts would netd 16 be
signed by two of the shareholdets (artiole 2.4);

() Quarum. at. shezehioldeis micetings, Whether spscial or génerdl, Would be 4
© -majority (51 perwent) of the sharcholders entitled 1-vote and the chatan of
any sharsholder teeting would not have g sécont or casting vote (ariiolé 2:5);

(6) The muditar-of the Coporation would be Popp, Pareté, Russo LLF (“PPR
LLP¥) until changed by prior agreement in writing by the shareholders (artiele
A5
(D) The sharsholders would have the fight to exemine the books and fecords of
the Corporation on a Weeldy basis (article 2.6);

2012-07-25 0§:22 04592 >> Windaor Law Chambers B 5/20
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(2) All day to day decisions rélating to the business: of the Corparation ‘would
rsquire the consent of majority of the sharcholdors, In the ovent of death or
long-term disability: of Patrick, Troup would make all day-to-day decisions.
‘relating to ths busiess of the Corpocation save and excepl Certain significant
muttets: that would still require. ¢omsent. in writing by « majority. of the

- shersholders {atticle 2 &),

(1) ‘The Corpotation wonld not amend its srticles, or amalgémate or mexge with
‘eny other carporation; or authoride the delivery of articles of dissolution, or
ke any capital axpenditure pver $10,000, or mithorize the acqvisition of any
other business ar undertakiig or the sale of s asscts, business or undérisking,

. or-engetor pass any by-law or special resolition, or aflot or issue sny further
shuces, pnlesy, in cach case; there was. consent in writing .of all afﬂw
shateholders (articls 5.1%;

{_i) ‘The books ‘nid records of the Corporation would be apen for inspection sad
cxamination by each sharsholder and shureholdet’s suthorized representatives
uring business hours upon reesonable notics for the puirposs of audit and
othisrwise (article 5.2);

) No commissions, managsment fees, temunesations of comipensation 1o fiie
directors wonld be paid to the prinicipals or the shareholdersas 2 Tesult of thelc
sotivities o behalfof the Corporation (aticle 5:3);

(k) The Corporation would, within 50 days after the end of ‘each Snancial year,
deliver to each of the shareholdess financial ‘statements propared by the
Corpiration's abcountents (atticle 5.9)

(1) If the Corporation would sell.afl or any portion of #s propenty, the costs of
sele, including real estafe commissions, legal costs ind other charges, woinld
be bosme by the Cétpomﬁm and thie ret proceeds of aale wotild be applied in

~ the following priovity: '

> Windsor Law Chinbers
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() the repaymient of all sums required T ebain partial dischérgss of
‘mertgage from financial institutions or Pafiick, as st ot in the USA;

(i) the repaymentof all volunary shareholder loans; sad

@fl)  the balance of the net:procecds of the sdle.not required for corperate
purposes would be allogated and-paid to each of the-shareholders In ©
their proportionate shere (asticle 6.2); and

(1) No ‘shareholder would directly or indirectly transfer any shates of the
Corporation, except with thie consent of the gther sharehaldér (article 3.13.

Beginning in or aroundfﬁoag, dispules arose between Patrick and Troup regarding: the
manggement 6f the Cotporation, :

In o around October 2009, Patrick retiined a forensit sccountant to sonduct a réview of
the. financial statements and zecords'of the Corporation because he was suspicicus of
Troup.

By 2611, the relationship between Palrick and Troup had complotely broken down, The
last shareholders’ mecting was held In 2008 and the Corporation has riot provided its
shareholdecs with sudited or inandited fitancial statements since 2007,

According to Troup, tiis catimated vilue of the Corporation and Reyal Timbers in €arly
2009, otice the developmerits were, fully restized, was $23,572,330. Troup has alleged
that this estimated value lias sirics decrensed dus t Certain setions by Patrick, which he
effeges have cansed the Corporation “uteparsble havm,

Yt is comemon ground that the Corporation is deadlopked and hes been slice at least the

sinmer of 2002,

O May 31, 2011, Patrick, in his capagity as trustes for Kevin apd Scom; ¢ommenced the
action against Tronp and 928579, Patrick also nemed PPR.LLP, its principel and an
affiffate of PPR LLP as defontants in the action. In the cleim, Patrick alleged breach of
conttact, negligence, breach of fiduciary duty and cppression undor the Act. Specifically,

2012-07-26 08523 08592 =5 Windsor lLaw Chanbers
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Patrick alleged, among other things, that Troup had improperly diverted finds of the
Corporsfion to. himself and 16. compuatiles -conteolledt by Him theough & series of
unatthorized agreements and resolutlons.

On o about July 4, 2011, Troup and 982579 issued & statsmsnt ‘0f defeinés and
counterciaim, Tn-the comterclaim, which ‘Was ‘commenced against Ratrick personally,
Troup alleged Opp:esmn, dadeit, faud und other acts of wrongdoing on the pait'of
Potrick, all zelaxed to-the- managenent and gavémance of the Coiporation,

In the comtercisim, Thoup and 932579 sought various refief, including the appointment
of & receiver/manager over the Corpordiion arid Royal. Timbers for the. purpose of
windiﬁg up the affales of the Corporation #ind Rogal Tlmbets and Histributing their
propetty.

Patrlok passed away on July 11, 2011,

This allegations in the clalin and oounissolan it the action revial that, by the snmuier of
2011, the Corporation was encome,rlag sipnificant operational” dtﬂ?cuhm Many of
these oparattonal difficylties appedr to refats to the lack of sufficient apersting capital,
despitc the reveaue éarned from the previous.sale of cextain Jots of land.

Following Patrick's death, the shiares of Petrick held in trust for Kevin snd Scott vero:

ieamsferred to them in August 201 1. As of that daté; Kevin and Scott each have beld 500
shares and have been 25 percent sharebolders 9f the Corporation, Kevin and Seott are'to

‘soms extont ¢stranged. Scott was active in his father's business whifs Kevin was riot, -

The first sighificant disputes between fhie shiercholders atosc in the codtest of 8
transaction With 2 company called Hadi Custom Homes Inc: {“Hadi"). Hadi winied to
purchse seven lots for $420,000, That required the discharge of both mortgages, BMO
refused to dischargs without the sonsent uf afl shareholdsrs. Tt took manths for the-parties
ta agres on the rerms. '

An isstg drgse rolaied fo a shareholder foan in the amownt of $871,000 thet wes made by

‘Patrick to the Corporation. Sentt took the position that, pursuant to articls 62 of the USA,

2012-07-26 0822 08592 ’ »» Windsor Law Chambers
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repaymént bF the:sharcholder loan had priority and needed 1o be satisfied prior to any
distribution to'the sharehiolders.

Uttimately, the Hadi transaction was allowed t close, bit ohfy at the cleventh hour end
with the shareholders sésefving theif rights to contest the Corporation’s pmnmt of tax
hreacs and lepal fees velated G0 &. separate construction -fitn action. There was 1o
tesolution of the Issties relating to the sharsholder losh. A¥ the request of Scot’s counsel,
it was ngredd by the parties that whatever was done to facilitate the closbig was'a “one
time thing", would not be vonsidersd & precedenit:and world b without peejudics to each
party's position xegarding dny. outstanding issues, including the shavabiolder toan, BMO's
currenit, position is that it wili viot provide gny fsther partial dischargss fo facllitate the
sile of lots uniless all of thio shareholders consent ko the sale,

Since September 2011, thers have' beeh-nemaraus calls fora shavehiolders’ meeting, No
mecting has been held, or aven scheduled, because the parties could not agree on who
would dttend, whether the shavefiolders coitfd bring their lifigation counsel, and even who
that ¢ounsel should bei Kavin and Seoty demiand flnanelsl information together with s
munagenient fépors, while Trotp looks upon the potential mesting as simply an aticrapt
by. Kevinto ¢reats sviderice of the:dysfunctional environmeat to fiel his applicasion 1

wind up the bushizss,

Having recelved no information and- theve béing no shareholders” mettng scheduled,
Kevin commened this applieation o November 16, 2011. Shodtly thereaftor; Troup
commnericed this hotion n the action, Both the application sud Troup's smation were
originally renunable on Décember 6, 201 However, (he paities agroed o adjourn both
maiters to bie heard during a special appofitment on-June 25, 2012. ‘

On December 12, 2011, Troup’s counsel advised that e liad spoken to PPR.LLP, the

auditors of the Carporation and Royal Timbers. Troup’s.counsel advised that on payient

of its account in the amount of approximately $37,000, PPRLLP would be willing &
release the finsncisl stetements. He further stated that the eétimared cost of preparing the

current yoal’s statemients-would be $4,300 plos HST for fhe Corporation, and §3,700 phus

2012-07<26 083122 08593 ) > Windsor paw Chatibera
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HST for Royal Timbexs. It was only on the date thess matiers were drgued that Troup®s
counsel confirmied that the Corpaintion had the funds to pay the sccountants,

No inforination has been exchanged and, While thers 1s some evidence of Interest by
prospective purchasers; no buskoess is being conduoted.

On or ebout Aprit 11, 2012, Scott brought to Kevin's attentlon 2 letter from BMO, dated
March 5, 2012, adviting that it was giving writier sictice of default of the mortgage s
tesult of the Corporation’s fallure to provide current financial statements within 130 days
of the Corporgtion’s year end and municipal wx.certlfieates confioming thet all real estate
taxes have becn pald.

SUMMARY POSITIONS OF THE PARTICS

BY

132}

{33

Kevin argues that the parties are in deadiock and that felmess and equity require.an order
“windfrig up the cosporation. This would allow for an indépendent recelver tosell off the

Invgntory of real progerty, pay off the debis snd diswihute the batance to the
sharehiolders. He soggests any other remedy would be folly In light of the significant
impasse. He says he is not i a:position to comment. apon. the aflepations rdised in the
action since hie hes ot besn avdived in the business and has not been provided with any
information.

Seott is the litigation adwinistrator for Patrick and éxecutor.of his estate. It his activa He
demands relief from Troup for ‘monies be claims Troup expropriated from the
Corpomtion, He sesks seeurity or repayment of an $871,600 shiareholder ioan’ made by
Patrick to the Corporation.

He disputes his. brother's tequest for 4 winding-up order, at least at this fime, snd
guggests that the court prescribe a reordering of the corperate interests by aflowing eneof
the brothets to buy the ather out of the deadlack: This would be foliowsd: by a new
frcemdnt between hé or Kevib, and Troup, or the porchase of al) shares by the then
remaiaing sole sharcholder.

2012-07-26 QB:22 063592 »> Windpor Law (hanbers
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(341 In the action, Troup denies any wrohgdoing and counterclatms for sigoificant corporste
fosses bie states Were occastoned: by: Pairick falling to pay the carporats takes of Simba
and allowing for its dissoliition,

(351 He argues thet a windinganp order shiould be a remiedy of lagt resort. He states that Kevin
has rushed his application when lossor remedies could have boen attempted and Without
resorting fo the asbitration clauses containied in the unanimsus sharsholder agreement, He
seeksTo be empoweted to mariags the business to allow him to move forward 108l Jand,
deal with BMO, obtain finencial statements snd satisfy outstanding texes.

[36]  Sigoificantly for me, all parties seek the assistanee of this court to brsak out of their.

ANALYSIS

[37) Section 207 of the Business Corgorations Aét; R.3.0. 1990, ¢. R.16 (“OBCA™, sots ot
the statutory criteria for the winding up sought in this epplication.
Winding up by coust
207.(1yA corporation .iﬁay-he'munsi up by order of thie couit,

(2) whers the oot is sutisfied that in respeet of the corporation ox
wmy piils affilistes,

() any 4t or Gmission of the- corporation ot any of its
‘ :amwe&eﬂ'emamk

(if) the business or affairs of the corporation or any of Ity
effiliates are: or have been catried on-or conducted in a
manner, o7

(iii} the powers of the directors af'the eorporation or any of
its affilinies are or liave been sxercised in & manner,

ihat is oppressive-or unfably pre_;ndzeia! t& or that unfairdy

d:mgards the interests of- my seourity Rolder; crditet,
director or officer; or

2012-07-26 08:2% OB592 wis Windsor Law Chambeis B 11/20
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{b) whers the cort is satisfied that,

) & unanimous shmhoidcr agreement  entitled  ®
Couplaining shareholder ‘o ‘demand dissolution of the
<cogporation ‘after the occiitrence of a spedified event and that
event hag doturred,

{ii} proceedings have béen begim to wind up volantarlly and
it 1 In'the Interest of contributories afid creditors thet the
proceedings should be continued uadar the supervision of the -
coutt,

(iif) the corpotation, though itmay not ‘be insolvent; cannat
by reason of its labilitles confinua its business tnd ¥ i8
advisable to wind it up, or

(iv) itis just and equitable for some reason, other than the
bankwpicy or insolvency of the corporauen, that it should be
wnund uhi or .

(c) where the sharéholders by :special :xesolution authorize an
applmtian tobe made, to ths sourt to.wind up’ the corposation,

Court order

{2) Upon en applicaticn vader this section; ¢he court may meke such
order undeyr this sectlonor section 248 as it minksﬁt. .

He. 1678

doL57023 /6_?

P 12/20

[38] Section 207(2) sllows for the oppression reimedy otdess avallable in 5, 248(3) OBCA to
“be applisd in a siccestful winding-up appfication. These glve the court wide fatitude in

crafting interim and fins! orders to.assist in the orderly dissolution of the busifess.

2012-07-26 08:22 bO592

Courl order

248 (3) In connection with an- applwatio:x under this section, -the

couit may make any Interim or. flnal order it thinks fit Including,
withous limiting the gsncrahty of thie foregoing,

(&)-an order restraining the conduct complained of:

(b) an order appointing & recéiver of receiver-rnanager;

(¢) an order to regulate 4 corporation’s affairs by arending ‘the
articles or by-laws: or creating or amending.a vtianimons shareholdef
agreement;

“p% Windeéor Law Chambers
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{d) an veder divecting an tssue or exchange of securities;

(&) an order appointhng directors in place of or in addition to all or
any of the directots then in office;

(f) s order directing & corposation, subject to subssetion (6), or any
other person, to purchase securities of a'security hotdsr;

{g) an order directing a corpotation, subject to-subsiction (§), or any
other person, to pay @ & security-holder any part of the moncy paid
by the secwity holder far scevtities;

(h) ‘8 order varying or ssiting aside & transection or contract to
which & cnrporat:on isa pa:ty and compensating the corporation of
aniy othey party to the transaction or conttact;

{i) an order re,qmring a corpbration, within.a tme. spec:ﬂed by the
court, to produce to the court or an iiterested person fmam:{al
satémants inthe form required by section 154 or an accoumting i in

. such other form ag the court may determine;

{j) an order coinpensating an aggrieved pétsoli;

() an order divecting rectification of the registers or'othet records of
& corporation under setion 250,

(D an order winding up tha corporation under section 207
(m) ap order directing an Investization under Part XTI be miade; avd

{n) an ofder requiring the sl of apy iswie. R.S.0. 1990, c. B.16,
5248 (3).

No. 1678

p.

13720

[39] Kevin's application draws my attentlon to & 207(I)(bXiv) of the OBCH. These
subsections allosw For @ winding-up order H it would be “Just and equitable for somé
reason; other than the bankrpioy or jnsolvency of the corporation...”. A finding that
‘winding up would be just and cquitable. then empowers: the cowt 1o utilize any of the
remiedies available in §. 248(3):{Clarfleld v. Mamley (1993), 14 BLR, (2d) 295 st paras,
28 and 29 (Clarfleid); Whthh v. Bergman (1995, 25 OR. (3d) 761 {CA) (Wintin);
Muscillo v. Bulk Transfer Systems Fre., [2008] 0J. No, 3061 (S.CJ) ot para. 22
(Muscilla)).

2012-07-26 08:22 Q8592
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[40]  In'Fabis v. Martip Developients 87 Led; [20131°0.7, 6. 1662 (S.€.53 DM, Brown J.
disoissed the developing. application of the terins *fust and equltable” to this statutory
provison:

“ihe principles of equity developed In elation to

[41} The words “just and equitable™ are reparded as viords “of the
widest signlficance”, 10 be given a broad interpretation, They actas a
kind of bridge between the statutory grounds foi tng-p and

parhierships.” Lord
Wilbeforco [sic), in. Ebralimi- v. Wasthoiriie: Gallertes Lid,

articulated the core mesning of the' ‘comtept of “Just find equitable™ iti

the context of the winding up of a corporatiofi; tn the Ebrwhini case
fie toted that the words “Just and equitable™ recugnlzed “the fact that
& Himijred company -is - more than & mere; _wdzcml entity, with &
pcrsomiuy in law of its own: that there is roemin company Taw for
resognition of the fact that behind {t, or amongst it, there. are
Incividuals, with rights, mmectatmns and-obligations mfef* se which
are not necessarily submerged in the company stiuctire. ..

¥a terms of the application of the “just and equitable” concept 10
particular oirournstances, Lord Wilberforce stated:

The supedmposition. of equitable considerations redquires
something more; which typically may include ‘ong; or
probably more; of the Following elements: (f) an ‘association
formed or contimied ot e basis of & pefsonal relationship,
involying mutaal confiderica » this element 'will oftén be
found where & pre-existing partnership has been converted
Into & fimited company; (iD) an agreement or wnder§tanding,
that all, or some (for there may be. ‘alesping tiiembers), of the
shm&oiders shall participate In the conduct of the business;
(i) restriction on the trangfer of the: members' intersst in the
company - 5o that if tonfidence Is lost, ‘or one member is
ramioved from management, he cannot take out his stake amd
g0 elsewhare.

[41]  Arguably, all these elements: identificd by Lord Wilberfores in Sbrolthmi are prescnt in
_ this application.

2012-07-26 08:23 08592
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[42]  In Muscilio at pata. 23, the court discussed the significance of the quasi-parmership and
the breakdown of trust and confidence:.

_If the relntionship of tmst and confidence betwesn partirers. in
" corporate guise hay broken down and he -continuation of the
bilsiness batwesr them operating as equal partners is 1ot possible,
such a situdtion is'shough to trigger the colirs powers under 5. 207.
$e6 Osborme v. Bucel [!998] 0.5, No, 3736 avpara. 4. The coticept
of shareholdis operating in B-Gorporate guise, sometimes referred 1o
as & gussi-parmership, giving Hee to.7ights'of ‘winding-up-or other
“equitable zglief, has long’ besn tecogtlzed as ayticulated in the
decision of Lord Wilberforce in Ebrahint v. Westbonrne Gallarfes
Ld, etal, [1573] A.C. 360, _

[43] Ttsesms clear to me that the USA created by Palrick aivd Troup acknowiedged the quasi- -
parmership relationship that existed between them in tie operation of the corporation
including Royal Thwbers. The action berejn, including the countérclaim, provide
substantial evidence of the loss of trust and confidence.

[44] 1 recognize that & winding-up otder is to be used a3 an order of last regort Wheve equity
cantiot be achieved without a corporate dissolution. (Ciarjield at peed; 44). I have
commented already on.the: bvious deadiock. ot resolved, the eorporation is clearly
“doomed to fail in the foreseeable future” (Whtiin at pere. 8). The question becomes
whether o Tesser remedy can be crafted that will créate an oquitable resolution and meet
the reasonable expectations of the parties. (King City Holdings v.. Preston Springs
Gardens Fncorporated, [2011] 0T, No. 1464 (S.C.1.) at para. 16).

[45] Counsel for Troup grguss thar T should find this discusston’premature and foree these
disputes in a segmented way futo:the “hopper” ‘of arbitrativn as contemplated by the
USA. Yt is argm& that the Taw and sirong publicpolloy gonsiderations require that step.
(Armstrong v. Northern Byes Te. (2000), 48 OR. _(3@}‘442 (General Division (Div. CL).

[46] 1 donotfind thes arpument compelling in these ¢lrcumstances. The differences between
the parties are so desply engrained and the lack of frust so fundamenta! that there wonld
be 4 uhending string of arbitrations, presupposing that an arbittation process could even
be engaged. For the same réasons, Troup cannot bt empowered to inAnage the
corporation as pressitly structured. Something more dragtic is required.

2012-07-36 DA:23 08592 s> Windeor haw Chambers £ 15720
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T am sitrasted to'the proposal presented by Scott's counsel, Tt is clear that the prasent
relationship between thése thre partics: smiust be. severed, Scott proposes a buysell
conchusion wirich T hiave alluded 10 sbove. { am mindfil of the concerss veised by Kevin's
couiset that thie brothers are 5ot of equal means or expertise and that, thereforé; they
would not be “disentangling themssives on:a level playing Beld” (Finer v, Poplaw,

{20031 0.7, No. 3981 (S;CZJ-.) at pars, 33). K have ittle 1o the record argued before mo o

make that finding but 1 believe a refinément of Séoit’s proposal .can achicve the desired
purpose,

The order 1 am sbout to maks was discussed by.counsel i the context of the latier stages
of the argument, and while not filly embraced by everyaris, T believe alf recognized it as

- aless intrusive option than an unfeitered dissolution,

A'buy-sell order can only be imposed upon fully Informed partios and, therefore, pars of
my ordet must include disclosurs'of financial information and records. { am instrncted by

the concerns raised by the Cowrt of Appest In Wifilin and it is my intentlon to address -

those cotperns in this ordér.

1 have before me an application to wind up the corporation pursuant 10 8. 207 of the
- OBCA. o '

‘There ure strong reasons présent hers that would alfow for a finding pursuant to s,

207(10b)3v). [ think, However, something short of liuidation or dissolwtion is i the best

intorests. of &l parties, Kevin and Scott may-of roay not choose to carry on in the
‘business, although Scott seems more inclined to-do so. Bach is; however, entitled to fair

value for theli iritarest. Troup has devoted slmoit 10 years to this corporation. 1 say that
recognizing that. the: teial of the attion must be lefl fo determing the efficady of the
business practices of both Troup sod Petsick,

Section 207(2) OBCA atiows me latitude 10 make the order thet follaves.

2012-07-35 0B:32 08592 »> Windser. Law Chambers
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[53] 1make the followingorder:

() T am appointing mysclf case management fudge for the proceedings pursuant

(b} There-1s much stitf in dispute hiere and it would be unreafistic to assume that

to the terms of Rule 77 end rule 37.15 of the Rules of iCivil Provedure. |
recognize the parties sought that appointment prior 1o the.asgument of these
matters and T will rectify any oversight now;

this- judgiment will tie up-all the foose ends. The parils we encouraged to
“speakto me abouttssues with this judgment or lts implementation as they may

ais

() The accouritants ‘and tuditors, Popp Peveie Rusto LLP, are to be peld, by-the

carpotation, tie asotmts cutstanding.to allow-for the release of the financial
stateinents they isve alresdy prepared. &t 15y belief from the matérials that
the accoynt is approximately $37,000 and that they hold financiaf statements
for the 2009 sud 2010 corporate tax years. This-order feletes 1o the statements
.for both the Corporation and Royal Timbeis, [t may make good sense for

these muditors tobe peid to complete the current year's statments as well, but

1 leave that up to the partics, at leastfor the time bring, All parties ave to
setéive copies of these statements, Once theve statements are received, steps
‘st be taken to satisfy the concems of BMO énd CRC.

(&) Kevin and Scott are entitled o acoess the: financial vecords:of the business.

20312~07-26 08:22 08598%°

Disclosure should be viewed a8 sxtensive and nclusive, | huve reviewed

Appmdix 1 appended to the fagtum of Seott and the answer ?gi'v.ef; b_y-Trbnp fo

questions §71-716 6f bl cross-sxamination. I find none of'the fequests:there
offensive. All perties shiowld have access o those records. and copies of most

can bé produced electronically by dis¢. Troup shonld take the necessary steps

forthwith to discloss: the material ie his and the corporate possession. Iam

>»> Windsor Taw Chanbers
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‘optimistic that with my direstion above, I need not iemize the disclostire but
‘i Larn wrong then Imay be spoken 1o for te purposos of a deflaed fist,

{8 All parties shall agesson an independent professionsl business vatuator to

value the shares, The-axpense of the ‘vahiation is to be shared equally, The
valustion is to determine the preserit vaie of the shares. If the partics eannot
agree on the vahiator, they shall each appofntan independent valingtor and the
share value will be deterrmined by the median value. Full disclogure nust be
mude o the valuator or valuators. A defined: tirve limit must be Imposed on.
the valuation process dnd if the partles catinof ngres, Lmay be spoken to.

(f) Once the valuaticn Brocess has eoncluded; 2 starting price must be detersiined

() A set period of time wollld be ordered within which Scott and Kevin wold be -

2012-07-26 08:22 08593

for the bidding, buy-sel:i:- process. If the parties cannot agree on that price, T
will ofdes it,

directed fo negotiate a buyout by Scott of Kevin's shares in Baowell. If the.

, Hirae for negotldtion eitplres, and there is tio sgreement, then Sobttand Kevin

would be directed to submit seuled bids fo purchase each other’s shares apd
outstanding sharcholder's loing, sgain Within ‘& defined timelins and taking
Into.acoyit the previousty determined siarting piice. The bids by Scott and
Kevin would be subtnitted to and opened by a special refores. eliosen’by the
parties or designated by the comt, The highest bidder between Scotf gnd
Kevin would thienbe:required to purchase the other’s shares for the amount of
‘the bid,

Aficr completion of the purchase/Sale of Seott gad Ksvin's shares, the
suecessful purchaser or bidder thereof as the case may be, would then be

entitled 1o engage jn o sealed bidding process with Troup whereby the '

successful ‘D'Amore party and Troup would each submit: seaded bids. to
purchase all of the opposing.intercst’s shares and oufstanding shareholder
foans from the other. The bids would be sitbmitted to a special refetee who
would be designated by the parties or selected by the court. The svaled bids

&5 WindEor Law Chanbers
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woitld be opened gnd the highest bid would be requited to purchase the other
‘parly’s shares and ontstanding sharehalder's loan at the bid price.

As an aliomative to the shove, the-successful bidder as between Scott and
Kavin would bave the optin of witering ints & atended sharshalder's
agrecment with Troitp. ’

(k) T'am unable to deterinine. on the material Befiore e the appropriate amouet or
nature of the loan from Pattick to the Corporation, If, afier financiel disslosure
is completed; the partiés agrea-that $871,000  vias advanced by Patrick it
sgetms to me appmpri;z'te it-should b treated a3 & sharehulder loan, payable to
thie Sstate; with seciirify by way of chargé dgatnst the corporate lends,

(D) ‘The motion of Troup argued befre mi is sralssed. Yi'is niot apprapeiate to.
uckd Kevin and Scotf to the countercléim or o aHlow Troup io filly manege the
Corporation. It is my Yepé: that the existing stalemate will encoyrage the.
phtios to fodus ot the direction provided by this order, '

-G} The sction herein will proceed in;ﬂmm:__ma_i'caur__s__c, if ot resolvadl, and will
be case managed by te,

)1 have not heard argimisnt on. costs, It is thy view that success was quly

shared dnd that nio-one position was fully embraced by the coutt. If the peities

+ wnfortenalely fecl difforently; and costs cansot be resolved, T may be spoken
to, 10 set & scheduile for the delivery of written submissions,

Relessed:  July 26,2012

| 2012-07-26 08:22 08592 5> Windsor Law Chinbers P 19/70
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July 26, 2012

No. 1673 P, 20/2)

EITATION: D'Amdrs v. Troup
gy L i
CITATION: D'Amotev, £ '
"COURTFIER NO. CV-1-F7088 .
HZONSC D
DATE: 20120725
ONTARIO.
SUPERIOR COURT OF JUSTICE
BETWEEN:
PATRICK D' AMORE IN TRUST, decensed, by his Litigation
Adminteteator, Scon D*Amore Pisintiff
- am} -

L MURRAY TROUP, 528579 ONTARIO LIMITED, PORY
w RUSSO LLE, BRIAN POPP wnd BCP CONSULTANTS

Defrudants
AND BETWEEN:
¥, MURRAY TROUP and 28579 ONTARIO LIMITED.
Plaindiffs b}'Cmmh:rcighn .

PR 1.1 9

PATRICK B'AMORE Defendent by Counterclsim
' AND BEY'WERN:

REVIN D' AMORE .Applicant

<and’ '

BANWELL DEVELOBMENT CORPORATION, $78579
ONTARIQ LIMITED, SCOTZ D' AMORE sud ROYAL
FIMBERS INC.

REASONS

Thomas J.
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Legal Description

176

Banwell Development Corporation

Royal Timbers Subdivision - Lot Inventory

Description PIN
Phase 1
Plan 12M-503 Lot |60 1566 0424
Plan 12M-503 Lot |99 1566 0463
Plan 12M-503 Lot | 101 1566 0465
Phase 2

Plan 12M-533 Lot |12 1566 0578
Plan 12M-533 Lot |15 1566 0581
Plan 12M-533 Lot | 16 1566 0582
Plan 12M-533 Lot |17 1566 0583
Plan 12M-533 Lot |18 1566 0584
Plan 12M-533 Lot |20 1566 0586
Plan 12M-533 Lot | 21 1566 0587
Plan 12M-533 Lot |23 1566 0589
Plan 12M-533 Lot |26 1566 0592
Plan 12M-533 Lot | 27 1566 0593
Plan 12M-533 Lot |28 1566 0594
Plan 12M-533 Lot |29 1566 0595
Plan 12M-533 Lot |30 1566 0596
Plan 12M-533 Lot |38 1566 0604

9967075.4
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Plan 12M-533 Lot |39 1566 0605
Plan 12M-533 Lot |43 1566 0609
Pian 12M-533 Lot | 48 1566 0614
Plan 12M-533 Lot |49 1566 0615
Plan 12M-533 Lot |50 1566 0616
Plan 12M-533 Lot | 51 1566 0617
Plan 12M-533 Lot | 103 1566 0669
Plan 12M-533 Lot | 104 1566 0670
Plan 12M-533 Lot {105 1566 0671
Pian 12M-533 Lot | 106 1566 0672
Plan 12M-533 Lot | 116 1566 0682
Plan 12M-533 Lot | 117 1566 0683
Phase 4
Plan 12M-546 Lot |2 1566 0824
Plan 12M-546 Lot |3 1566 0825
Plan 12M-546 Lot |4 1566 0826
Plan 12M-546 Lot |7 1566 0829
Plan 12M-546 Lot |8 1566 0830
Plan 12M-546 Lot {9 1566 0831
Plan 12M-546 Lot |10 1566 0832
Plan 12M-546 Lot | 11 1566 0833
Plan 12M-546 Lot |12 1566 0834
Plan 12M-546 Lot |13 1566 0835
Plan 12M-546 Lot |29 1566 0851
Plan 12M-546 Lot |30 1566 0852

9967075.4
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Plan 12M-546 Lot | 31 1566 0853
Plan 12M-546 Lot |32 1566 0854
Plan 12M-546 Lot |33 1566 0855
Pian 12M-546 Lot | 34 1566 0856
Plan 12M-546 Lot | 35 1566 0857
Plan 12M-546 Lot |36 1566 0858
Plan 12M-546 Lot |37 1566 0859
Plan 12M-546 Lot |38 1566 0860
Plan 12M-546 Lot | 39 1566 0861
Plan 12M-546 Lot | 40 1566 0862

9867075.4
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Mg

BANWELL DEVELOPMENT CORPORATION Lot No.

Plan , Windsor, Ontario
Property Identifier No.

ROYAL TIMBERS SUBDIVISION — PHASES I/ 1l /ill/ IV

AGREEMENT OF PURCHASE AND SALE

The undersigned
(collectively, the “Purchaser”), hereby agrees with BDO CANADA LIMITED, in its capacity as
the court appointed receiver of all of the assets, undertaking and properties of Banwell
Development Corporation (‘Banwell”), without personal liability (the “Vendor”), to purchase the
above-noted property, and legally described for identification purposes, only, on Schedule “A”
attached hereto, being a lot in the Royal Timbers Subdivision, located in the City of Windsor,
County of Essex, Ontario, Canada (the “Property”), on the following terms and conditions:

1. The purchase price of the Property is Dollars ($ )in
lawful money of Canada (the “Purchase Price”), payable as follows:

(a) To the Vendor's solicitors, in trust, (the “Vendor’s Solicitors™) by certified
cheque or bank draft, as a deposit pending completion or other termination of this
Agreement and to be credited on account of the Purchase Price on the Closing
Date the sum of TWO THOUSAND AND FIVE HUNDRED DOLLARS
($2,500.00) (the “Deposit”) submitted within forty eight (48) hours of acceptance
of this Agreement;

(b) The balance of the Purchase Price and the Security Deposit by certified cheque
or bank draft on the Closing Date, subject to the adjustments hereinafter set
forth; and

(c) The Vendor's Solicitors shall hold such funds in trust in accordance with this
Agreement of Purchase and Sale.

2. (a) The transfer of title to the Property shall be completed on
, 201__ (the “Closing Date”).

{b) The Purchaser's address for delivery of any notices pursuant to this Agreement
is as follows:

Address:

9938342.2



City:

Province: Ontario

Postal Code:

Telephone_ (B):

(H):

Facsimile:

E-Mail address:

Sections 3 through 35 and Schedules “A” and “B” attached to this Agreement are an integral
part hereto and are contained on subsequent pages. The Purchaser acknowledges that he or
she has read all sections of and the schedules to this Agreement.

DATED at this day of
201

SIGNED, SEALED
AND DELIVERED
in the presence of

}  Signature

;
WITNESS )

)

)

)

Purchaser Name

(as to all Purchaser’s
signatures, if more than
one purchaser)

Signature

Purchaser Name

T Nt e N et N’ gt

Purchaser’s Solicitors:

Address:

Teiephone: Facsimile: Email:

9938342.2
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The undersigned accepts the above offer and agrees to complete this fransaction in accordance
with the terms thereof.

DATED at this day of
, 201

Vendor’s Solicitors: BDO CANADA LIMITED in its capacity as the

Miller Thomson LLP court appointed receiver of all of the assets,

Suite 2010 undertaking and properties  of  Banwell

One London Place Development Corporation, without personal liability

255 Queens Avenue

London, ON N6A 5R8

Tel 519.931.3510 Per:

Fax 519.858.8511

Attn: Alissa K. Mitchell Authorized Signing Officer

| have the authority to bind the Corporation

9938342.2



3.

Definitions

The meaning of words and phrases used in this Agreement and its Schedules shall have
the following definitions:

(a) “Agreement” means this Agreement of Purchase and Sale including all
Schedules attached hereto and made a part hereof;

(b) “Banwell” has the meaning ascribed in the preamble;
(c) “Closing Date” has the meaning ascribed in Section 2;
(d) “Damage” shall mean to include any damage done to any of the services or any

dirt or debris entering in any of the services and shall include the cost of
rectification thereof, including but not limited to the total cost incurred in
connection with the replacing, relocating or repairing any of the services or
incurred in connection with the refilling, removing and regarding any Lot, roads or
other services where direct, debris earth or foreign material has been deposited

therein;
(e) “Deposit’ has the meaning ascribed in Section 1(a);
H “Developer’ shall mean Banwell;
{¢)] “Front of the House" has the meaning ascribed in Section 8(d},
(h) “Improvements” has the meaning ascribed in Section 25;
{i) “Omnibus Approval and Vesting Order” means the Order of Justice Thomas

dated July 23, 2013 vesting all the right, title and interest of Banwell in and to the
Property in the Purchaser free and clear of all mortgages, charges, liens, security
interests and encumbrances save and except for those encumbrances listed on
Schedule D to such Order, upon the delivery of a Receiver's Certificate to the
Purchaser in the form appended as Schedule “B” to the Omnibus Approval and
Vesting Order (the “Receiver’s Certificate”);

)] “Owner” shall mean the purchaser of the Property from the Purchaser;

(k) “Lot’ shall mean any subdivision lot and all improvements located thereon,
located within Royal Timbers Subdivision;

)] “Property” has the meaning ascribed in the preamble,

(m)  “Purchase Price” has the meaning ascribed in Section 1;

(n) “Purchaser” has the meaning ascribed in the preamble;
(0) “Receiver’s Certificate” has the meaning ascribed in Section 3(i);
(P) “Related Party to the Purchaser” shall mean to include any employee, servant,

agent, independent agent, contractor or subcontractor, or any successor in title to
the lands of the Purchaser;

9938342.2
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-5-
(q) “Restrictions” means the restrictions contained in Section 8(a) — (h);
(r) “Royal Timbers Subdivision” means the lands described on Schedule “B” to

this Agreement legal title to which is held by Banwell and which comprise the
residential development lots located west of Banwell Road in the City of Windsor;

(s) “Security Deposit’ has the meaning ascribed in Section 5(a);

t) “Sarvices” shall mean to include any services instailed within the Royal Timbers
Subdivision by Banwell or any other person or persons, including the Municipality
or any other Authority including but not limited to the survey stakes, landscaping,
curbs, streets, walkways, street signage and lighting, fences abutting the
property, sanitary and storm sewers (including lateral connections), water mains
(including lateral connections), and all appurtenances relating to any of the
services, any underground hydro service, gas service, telephone and cable
services or any other services effected for the purpose of public utilities;

(u) “Substantially Complete” has the meaning ascribed in Section 5(j);
(v) “Vendor” has the meaning ascribed in the preamble;

(w)  “Vendor’s Solicitors” has the meaning ascribed in Section 1(a).

Irrevocability

4. This offer by the Purchaser, shall be irrevocable by the until the
day of , 201_, after which time, this offer may be withdrawn,
and if so, same shall be null and void and the Deposit shall be returned to the Purchaser
without interest or deduction. Acceptance by the Vendor of this offer shall be deemed
to have been sufficiently made if this Agreement is executed by the Vendor on or before
the irrevocable date specified in the preceding sentence, without requiring any notice of
such acceptance to be delivered to the Purchaser prior to such time. Without limiting the
generality of the foregoing, acceptance of this offer (or any counter-offer with respect
thereto) may be made by way of telefax transmission (or similar system reproducing the
original) provided all of the necessary signatures and initials of both parties hereto are
duly reflected on (or represented by) the telefaxed copy of the agreement of purchase
and sale so transmitted, and such acceptance shall be deemed to have been effected or
made when the accepted offer (or counter-offer, as the case may be) is telefaxed to the
intended party, provided that a confirmation of such telefaxed transmission is received
by the transmitting party at the time of such transmission, and the original executed
document is thereafter forthwith couriered (or personally delivered) to the recipient of the
telefaxed copy.

Purchaser’s Building Covenants

5. The Purchaser covenants as follows with respect to any construction on or access to the
Property:

{(a) The Purchaser shall be liable to the Vendor for all damages to services,

structures and equipment installed by the Vendor or the Developer, which
damage is caused subsequent to the Vendor transferring title to the Property to

9038342.2



(b)
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the Purchaser without proof that said damage was caused by the Purchaser or a
Related Party to the Purchaser. The Purchaser shall pay to the Vendor a
security deposit in the amount of One Thousand Five Hundred Dollars
($1,500.00) for each single family residential Lot and Seven Hundred Fifty
Dollars ($750.00) for each semi-detached Lot being purchased, to be held as
security for the performance of all of the Purchaser’s obligations pursuant to this
Agreement (the “Security Deposit’). The Security Deposit shall be paid on the
Closing Date and may be applied against any costs for restoration or damages
caused by the Purchaser or any Related Party to the Purchaser, or if the Vendor
performs grading, drainage or any other obligation of the Purchaser pursuant to
this Agreement, the Security Deposit may be applied to the costs of performing
such work. When the Purchaser has completed construction, including but not
limited to a paved driveway and sod on the Property in accordance with the
terms of the Agreement and in accordance with the terms of any agreement with
the Municipality, and upon satisfactory inspection by the Vendor, the Vendor
shall release the Security Deposit to the Purchaser, or as it may direct.

The Purchaser shall not interfere with the services or with the installation to
services, without limiting the generality of the foregoing, the Purchaser shall keep
the total road allowance including boulevards and any easements over or under
the Property so as not to obstruct the installation of curbs, streets, utility or
municipal services, landscaping and use thereof. The Purchaser will not interfere
with the survey staking of lands within the Royal Timbers Subdivision.

After the Closing Date, the Vendor shall not be required to replace or relocate
staking unless the Vendor or its agents damage or remove such stakes. The
amount of Damages caused by the Purchaser or any Related Party to the
Purchaser to the services shall be determined by the Vendor's engineer acting
reasonably which decision shall be final and binding upon the parties hereto and
the determination of the engineer shall be made by him alone and he shall not be
obligated to act as an arbitrator in connection therewith nor shall any of the rules
normally applicable to arbitrators apply to the determination by such engineer.

The Purchaser shall keep the Property in a neat and tidy condition before
commencement of construction and during construction. The Purchaser shall
comply with any reasonable request made by the Vendor in respect of the
appearance of the Property.

The Purchaser shall pay to the Municipality, for each building permit issued, all
fees, including any development charges or such other amount as may be
required by the Municipality at the time such building permit is obtained, in
accordance with the Municipal By-Laws then enforced from time to time.

The Purchaser covenants and agrees to comply with the stipulations and
restrictive covenants set forth in this Section 5 and Section 8 and shall insert the
restrictive covenants set forth in this Section 5 and Section 8 in every Agreement
of Purchase and Sale entered into by the Purchaser for the resale of the
Property.

The Purchaser shali provide and maintain during the construction period disposal
bins and portable toilets on the Lot to accommodate the proper disposal of refuse
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and debris and shall also keep the road allowances adjacent to the Property
clean of debris and dirt.

The Purchaser shall grade, spread top soil and sod the front and side yards,
including the untraveled portion of the road allowance in front and flanking the
Property upon the Substantial Completion of the dwelling thereon. Such grading
and sodding shall extend from the walls of each building to the curb or edge of
the road or the edge of the Property.

The Purchaser will be responsible for locating the survey markers and will pay to
the Vendor on demand the cost of replacing each survey marker for any lot that
is damaged, destroyed or removed as a result of any act by the Purchaser, its
employees, agents or contractors.

The Purchaser (not later than the earlier of twenty-four months from the date of
occupancy permit or prior to installation of Municipal sidewalks) will cover all
driveways from the curb to the dwelling, front and side sidewalks in concrete or
interlocking brick paving stones or such other material as the Vendor or the
Vendor's designated agent may accept. The Purchaser acknowledges that
asphalt and gravel are not permitted covering for the driveway and sidewalks. (A
driveway or sidewalk can be temporarily covered with gravel until the permanent
covering is installed within the time limits indicated above.)

The Owner must plant a minimum of one tree as approved by the City of Windsor
Forester for species. One approved tree must be planted in the front yard. The
location of the trees and type of tree must be submitted on a sketch also showing
the location of the house, driveway and services. Located at:

The Corporation of the City of Windsor

350 City Hall Square West

Windsor, ON N9A 651

To: Public Works Department

And:

The Corporation of the City of Windsor Parks & Recreation Department
2450 McDougall

Windsor, ON N8X 3N6

To: Bilt Roesol

The Purchaser shall not assign this Agreement or any part hereof without the
prior written consent of the Vendor, which consent may be arbitrarily withheld. If
the Purchaser is a corporation, a change in control of the corporation shall be
deemed to be an assignment requiring the Vendor’s approval. In addition, the
Purchaser shall not transfer, assign, convey or otherwise dispose of any interest
which the Purchaser may have in this Agreement or the Property nor shall the
Purchaser grant an option to purchase, acquire, or otherwise obtain the interest
which the Purchaser had in this Agreement or the Property at any time prior to
the Closing Date, without the written consent of the Vendor, which consent may
be arbitrarily withheld.

Not later than twenty-four months after the Closing Date, the Purchaser shall
obtain the necessary building permits and fully complete all footings for a building
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on the Property and not later than twelve months after completion of such
building footings, the Purchaser shall substantially complete the building(s). To
“Substantially Complete” the building means either the satisfactory performance
of a final building inspection by the Municipality or that the building and
improvements to the Property are capable of completion at a cost of not more
than ten (10) percent of the total cost of construction.

Option to Purchase

6.

Subject to the provisions of Section 7 hereof, if the Purchaser fails to complete all
building footings or substantially complete the building(s) on the Property in the manner
and within the time limits by Section 5(j) hereof and fails within thirty (30) days of notice
of such default to Substantially Complete the building, then for one hundred and twenty
(120) days thereafter, the Vendor shall have an irrevocable option to repurchase each
Lot comprising the Property in respect of which the Purchaser is in default hereunder for
the original price for the Property/Lot, less: (i) ten (10) percent; (ii) any agent's
commissions paid or incurred by the Vendor; (jii) any unpaid taxes and charges against
such Lot and any monies including interest owing hereunder by the Purchaser to the
Vendor; and (iv) all legal fees and any expenses incurred by the Vendor in connection
with such repurchase.

Contemporaneously upon payment to the Purchaser of such price for repurchase within
thirty (30) days of the Vendor’s election to repurchase, the Purchaser shall transfer and
release all of its rights, title and interest in the Property, or each such Lot as the case
may be, and this Agreement to the Vendor free and clear of all encumbrances and
deliver up quiet possession of the Property or Lot(s) to the Vendor.

Extension of Closing Date

7.

If the completion of construction of either all building footings or Substantial Completion
of the building(s) as required under Section 5(j) is delayed by causes which, in the
opinion of the Vendor or its designate agent, were not within the reasonable control of
the Purchaser {(excluding the Purchaser's financial status) or the delay was caused by
any default or act of omission by the Vendor, then the time for completion will be
extended by the time of such delay.

Deed Restrictions

8.

In addition to any other restrictions contained in this Agreement, the following restrictions
are applicable to each of Lots 1 — 118 Plan 12M-533 inclusive or Block 120, 121, 122 on
Reference Plan of Survey 12M-533, all in the City of Windsor, in the County of Essex, if
such Lots(s) comprise a portion of the Property being purchased herein, and these
restrictions shall be binding upon and enure to the benefit of the Purchaser, its
respective heirs, executors, administrators, successors and assigns:

{a) The Purchaser acknowledges and agrees that no building, structure or erection
of any kind shall be erected on the Property unless the plans therefor have been
previously submitted to the Vendor for the purpose of verifying the size of the
living area and the architectural design and the Purchaser has obtained the prior
written approval of the Vendor; :

9938342.2
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The Purchaser further acknowledges that no approval shall be issued unless a
Site Plan, a Floor plan for each house to be built and fuli elevation plans, or such
other plans as the Vendor deems necessary to verify compliance with this
section, have been submitted to the Vendor, which set of plans the Vendor shall
retain for its records;

For the purposes of this section, the following definitions shall be applicable
thereto:

“Floor Area” shall mean the area occupied by the dwelling house exclusive of
any open or closed porch, patio, garage, carport or breezeway.

“Main Floor” shall mean the floor area occupied by the first floor, or the
intermediate floors lower than the ceiling of the first floor and completely above
the finished grade at the front of the dweiling house;

“First Floor’ shall mean the floor area occupied by the first floor completely
above the finished grade; and

“Second Floor” shall mean the floor area occupied by the floor immediately
above the main floor.

No more than one (1) single-family residential dwelling shall be constructed on
each Lot comprising the Property and with respect o such dwelling:

(i no building shall be erected on Lots 1 to 118 12M-533 inclusive or
Block 120, 121, 122 on Reference Plan of Survey 12M-533 other
than one (1) single detached dwelling unit which must include a
minimum two (2) car garage.

(ii) no dwelling, residence, or structure shall be erected other than a
one (1) storey ranch or a two (2) storey or multi-level home and, as
desired by the Purchaser and/or their successors and assigns, any
other accessory structures as permitted by, and which are in
compliance with the Building Code of the Province of Ontario and
the by-laws of the Corporation of the City of Windsor.

(i)  the single detached dwelling unit built or erected on any of Lots 1 to
118 inclusive or Block 120, 121, 122 on Reference Plan of Survey
12M-533 shall have the following minimum floor area:

(A) any one (1) storey ranch shall have a minimum main floor area of
at least 1,400 square feet, except Lots 1 — 31 Plan 12M-533
inclusive and Lots 37 — 44 Plan 12M-533 inclusive shall have a
minimum main floor area of at least 1,200 square feet;

(B) any two (2) storey house shall have combined main floor and
second fioor area of at east 2,000 square feet; and

(C)  any multi-level house (being a raised ranch, bi-level, tri-level, or
four level) shall have a combined main floor and first floor area of
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at least 1,400 square feet, except Lots 1 — 31 Plan 12M-533
inclusive and Lots 37-44 Plan 12M-533 inclusive shall have a
combined main floor and first floor area of at least 1,200 square
feet.

The exterior of the front of the house, meaning the side of the house facing the
street, (the “Front of the House"}, is to be 100% brick, stucco, stone or any
combination thereof. In the event that the exterior of the Front of the House is
100% stucco, the remaining exterior of the house including the exterior of the
attached garage must also be 100% brick, stucco, stone or any combination
thereof. In the event of the Front of the House is 100% brick, the exterior of the
attached garage must also be 100% brick, stucco, stone or any combination
thereof (except where there is a gable end which can be sided above the garage
ceiling height) with the remaining exterior of the house to be (a) a minimum of
50% brick, stucco, stone, if a stucco, wood, vinyl or other approved siding
material is to be used on the remaining 50% for a two (2) storey home, (b) a
minimum of 33.3% brick, stucco, stone, if a stucco, wood vinyl or other approved
siding material is to be used on the remaining 66.7% for a muiti-level and (c) a
minimum of 66.7% brick, stucco, stone, if a stucco, wood, vinyl or other approved
siding material is to be used on the remaining 33.3% for a one (1) storey ranch.

The Property shall not have:
(i more than two (2) driveway approaches;
(ii) a swimming pool constructed above-grade;

(iii) a satellite dish (save and except a satellite dish no greater than 18"
in diameter) aerial, tower or similar structure and appurtenances
thereto shall be erected on or fastened to any house or located on
the Property;

(iv) any doghouse, kennel or dog run placed thereon; and
(V) above-ground utility lines placed thereon.

The Owner of the Property shall not permit any fence located on the Property
which has been constructed by the Vendor or the Developer to fall into disrepair,
including the repair of any holes in the fence, replacement of rotted or broken
pieces. The said fence shall not be maintained or altered in any manner other
than to restore the fence from the original specifications as constructed by the
Vendor or the Developer.

Except in a fully enclosed garage, no boats, campers, recreational vehicles,
commercial vehicles, buses, jet-skis, personal watercraft, go-carts, motor bikes,
dirt bikes, motor scooters, cube vans, any type of utility trailer or any other
vehicle that is powered by an internal combustion engine shall be stored or
parked on any of the Property or on any public rights-of-way except for
automobiles, motorcycles, pick-up trucks, sport utility vehicles and non-
combustion powered vehicles.
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The Purchaser shall not disrupt or interfere with the rear yard drainage of the
Property from the lot grading and rear yard drainage approved and certified by
the City of Windsor.

The Purchaser acknowledges that children of the Owner may not be able to
attend the closest neighbourhood school.

The Restrictions, as amended and supplemented from time to time as herein
provided, shall be deemed to run with the title to the Property, and shall remain in
full force and effect for the benefit of the Property.

The Restrictions shall be binding upon the Purchaser and their heirs, trustees,
administrators, successors, and assigns and shall continue in full force and effect
in perpetuity from the date hereof. The Restrictions are for the benefit of each
and every Owner of the Property.

The construction, validity, and enforcement of the Restrictions shall be
determined according to the laws of the Province of Ontario. The venue of any
action or suit brought in connection with the Restrictions shall be in Essex
County, in the Province of Ontario.

Wherever the covenants, Restrictions and conditions herein contained are in
conflict with the provisions of any applicable federal, provincial, or municipal by-
law, regulation or ordinance, those provisions contained herein or in such by-law,
regulation or ordinance which is not onerous or which places the greatest
restrictive burden on the use of the Property shall be applicable.

Failure of the Vendor to insist upon strict perfformance of the Restrictions shall
not be deemed to be a waiver of such Restriction unless the Vendor has
executed in writing a waiver thereof. Any such written waiver of any of the
Restrictions by the Vendor shall not constitute a waiver of such Restriction as to
any other Lot.

The amendment or invalidation of any provision or provisions of this section by
lawful Court order shall not affect or modify any of the other provisions of this
section, which other provisions shall remain in full force and effect. The Parties
agree that the Ontario Superior Court of Justice shall have the right to amend
these provisions.

The Vendor reserves the right to amend the Restrictions as reasonably required,
in its sole discretion.

In the event the Purchaser sells or transfers the Property prior to the fulfilment of
the requirements herein, the Purchaser shall obtain written undertaking from
such Owner requiring him/her to complete all of the matters specified and to
obtain executed written confirmation that said Owner will be bound by the terms
hereof.

The Purchaser hereby agrees to comply with the provisions and requirements
noted herein and further agrees to rectify and correct any defauit forthwith upon
receiving notice thereof. Failure of the Purchaser to rectify any such default on a
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timely basis may result in the Vendor making such corrections and in such event
the Purchaser shall forthwith pay the Vendor all reasonable costs associated
therewith. For the purpose of carrying out such works, the Vendor shall have the
right to enter the Property.

Fence Acknowledgement

9.

If any of Lots 5 — 31 inclusive, 32-37 inclusive, 44, 90, 101-108 inclusive, comprise a
portion of the Property, the Purchaser acknowledges that the Vendor is entitled, but not
obligated, to construct a metal or wood fence along the rear or side property line of such
Lots approximately 5-6 feet in height.

In the event that such fence has not been constructed prior to the Closing Date, the
Purchaser agrees to give the Vendor, and any agents retained by the Vendor, access to
the Property to construct such fence.

Acceptance of Interest

10.

Notwithstanding any other term of this Agreement, the Purchaser shall purchase all of
Banwell's beneficial and legal, right, title and interest, if any, in and to the Property as it
exists at the present time without representation, warranty or condition with respect to
the fitness, condition, zoning or lawful use of the Property or any portion thereof. The
Purchaser acknowledges that the Property is being purchased on an “as is, where is’
basis and that it has inspected the Property and will accept same in its present state and
condition. The Purchaser acknowledges and agrees that the Vendor has not made and
will not be asked to make any representation or warranty and further acknowledges that
there are no conditions or warranties, whether express or implied, statutory or non-
statutory, affecting or in any way relating to the Property or any portion thereof relating to
any matter whatsoever, including the state of repair, degree of maintenance, description,
quality, fitness for any present or intended purpose or use, physical condition,
compliance or non-compliance with environmental rules, regulations or legislative
provisions, zoning, location or any other matter whatsoever. The Purchaser
acknowledges that the Purchaser has relied entirely upon the Purchaser's own
inspections and investigations with respect to all such issues and with respect to
proceeding with the transactions contemplated in this Agreement. The implied covenants
set forth in the Land Registration Reform Act otherwise operating in favour of the
Purchaser are hereby expressly excluded.

The description of the Property is believed to be materially correct but if any statement,
error or omission shall be found in the particulars thereof, including the acreage or
square footage of the Property, same shall not entitle the Purchaser to be relieved of any
obligation hereunder nor shall any compensation be allowed to either the Vendor or the
Purchaser in respect thereof. Similarly loss of or damage to any portion of the Property,
with the exception of the substantial destruction of the principal buildings, if any, on the
Property, shall not entitle the Purchaser to be relieved of any obligation hereunder nor
shali any compensation or abatement be allowed to the Purchaser in respect thereof.

9938342.2
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Closing Documents

11. The Vendor agrees to provide to the Purchaser on closing, and the Purchaser
acknowledges that it shall only have the right to require:

(a) the Omnibus Approval and Vesting Order;

(b) the Receiver’'s Certificate;

{c) a Statement of Adjustments; and

(d) an undertaking to readjust the statement of adjustments.

The Purchaser agrees to provide on closing, in addition to payment of the balance of the
Purchase Price and the Security Deposit, an indemnity consistent with Section 20
hereof, an undertaking to readjust the statement of adjustments and such other
undertakings, certificates, releases, agreements and documents as the Vendor's
Solicitors and the Purchaser's Solicitors, both acting reasonably, determine are
necessary or required to complete the transactions contemplated herein.

Extension of Closing

12. in the event that by the Closing Date (i) appeal proceedings of the Omnibus Approval
and Vesting Order have been commenced, (ii) any issue is raised with respect to this
Agreement which the Vendor determines impairs the ability of the Vendor to complete
this Agreement or (iii}) an injunction or other court order is obtained or sought preventing
the Vendor from completing this Agreement which the Vendor is unable or unwilling to
remove, the Vendor may extend the Closing Date for a period or periods of time to allow
additional time in order for all matters enumerated above to be obtained or otherwise
resolved, in either case, by notice in writing to the Purchaser or to the Purchaser's
solicitors. In no event shall the Vendor be otherwise responsible for any costs,
expenses, loss or damages incurred or suffered by the Purchaser in any way relating to
this Agreement.

Covenants of the Vendor

13. Without limiting any other provisions of this Agreement, the Purchaser acknowledges
that the Property may be subject to the following, all of which the Purchaser agrees to
accept and take title subject to and to complete the transaction contemplated by this
Agreement without adjustments notwithstanding the existence of any of the following,
and further confirms that the Vendor shall not be obligated to take any actions in respect
thereof:

(a) the reservations, limitations, provisions and conditions expressed in the original
Agreement from the Crown and all statutory exceptions te title;

{b) the Restrictions;

(c) any registered restrictions or covenants that run with the Property provided the
same have been complied with in all material respects;
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(d) any easements, rights of way, or right of re-entry in favour of a Developer, not
materially or adversely impairing the present use of the Property;

(e) any agreements with municipal, utilities or public authorities provided the same
have been complied with in all material respects;

(f) any minor encroachments which might be revealed by an up to date survey of
the Property; and

(9) any gas or oil lease in respect of the Property.

Covenants of the Purchaser

14.  The Purchaser agrees that, on or before closing, it will cause the foilowing to be done:

(a) the Purchaser shali furnish the Vendor with evidence of the Purchaser’s sales tax
registration numbers and sales tax exemption certificates, including, without
limitation, evidence of the Purchaser's Harmonized Sales Tax registration
number under the Excise Tax Act (Canada); and

(b) ensure that the representations and warranties of the Purchaser set forth herein
are true and correct at the time of closing by delivery of a bring-down certificate
on closing.

Representations and Warranties of the Vendor

15. The Vendor represents and warrants to the Purchaser as follows and acknowledges that
the Purchaser is relying thereon in entering into and completing this Agreement:

(a) the Vendor is not a non-resident of Canada within the meaning of Section 116 of
the Income Tax Act (Canada);

(b) the Vendor has not previously sold the Property or any portion thereof, and
subject to Section 24 hereof, will not dispose of or sell the Property or any portion
thereof between the date hereof and the date of closing;

Representations and Warranties of the Purchaser

16. In addition to any other representations and warranties contained in this Agreement, the
Purchaser represents and warrants to the Vendor as follows and acknowledges that the
Vendor is relying thereon in entering into and completing this Agreement:

(a) this Agreement and each of the other agreements, documents and instruments to
be executed and delivered by the Purchaser on or before closing have been or
will be duly executed and delivered by, and when executed and delivered, will
constitute the valid and binding obligations of, the Purchaser, enforceable against
the Purchaser in accordance with their respective terms;

(b) the Purchaser is not a non-resident of Canada for purposes of the /ncome Tax
Act(Canada); and
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(c) the Purchaser is registered under the Excise Tax Act (Canada) and the Retail
Sales Tax Act (Ontario).

Conditions for the Benefit of Vendor and the Purchaser

17. The following conditions are for the benefit of both the Vendor and Purchaser and
neither party will be obligated to complete the transactions contemplated by this
Agreement unless such conditions have been satisfied:

(a) at the time of closing, no order will have been issued by a court of competent
jurisdiction which remains in effect, and no action or proceeding will have been
instigated which remains pending before any court of competent jurisdiction, to
prevent or otherwise adversely affect the purchase and sale of the Property or
any portion thereof pursuant to this Agreement; and

(b) the Omnibus Approval and Vesting Order shall not have been stayed, vacated or
varied.

Environmental Condition

18. The Vendor has no knowledge and makes no representations or warranties,
whatsoever, as to the existence or non-existence of urea formaldehyde insulation,
asbestos, PCB's, radium, radon or radon daughters, or any other substances, liquids or
materials, whether hazardous or toxic or not, which are or which may constitute on their
own or together in combination with any other substance contaminants or pollutants of
any environment, including the natural environment. The Vendor specifically makes no
representation regarding the compliance of the Property with any environmental law or
regulation, whether federal, provincial or municipal or with respect to any rule, regulation,
covenant or agreement whether statutory or non-statutory.

Governmental Approvals

19. It shall be the responsibility of the Purchaser, at the Purchaser’'s own expense, to obtain
any and all governmental, regulatory or other approvals necessary to utilize the Property
and every portion thereof. In particular and without limiting the foregoing, the Purchaser
shall have full obligation to obtain all necessary approvals, building permits, licences,
permits, authority, permission or other items whether required locally, provincially,
federally or otherwise as may be required to use and enjoy the Property and/or to
construct a building thereon and the obtaining of such approvals shall not, in any manner
whatsoever, be a precondition to completion of or affect or limit the Purchaser’s
obligations to complete the within transaction.

Taxes

20. The Purchaser shall pay on closing, in addition to the purchase price after the
contemplated adjustments, ali applicable federal and provincial taxes including any
applicable Land Transfer Tax and Harmonized Sales Tax except to the extent that the
Purchaser provides on or before closing, where applicable, appropriate exemption
certificates and the Purchaser agrees to indemnify and save the Vendor harmless from
and against all claims and demands for payment made as a result of the failure by the
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Purchaser to fulfil the requirements hereof and the Purchaser acknowledges and agrees
that such indemnity shall extend to and include any amounts assessed against the
Vendor on account of interest and/or penalties. The Purchaser shall be permitted to
self-assess for the applicable Harmonized Sales Tax provided the Purchaser complies
with Section 221(2) of the Excise Tax Act as amended.

Unwanted Chattels

21.  The Vendor may but shall not be obligated to remove from the Property and/or any
buildings or other structures thereon, any unwanted chattel existing as of the Closing
Date.

Fixtures/Chattels

22. Notwithstanding any other clauses set out in this Agreement, the Purchase Price shall
not include any chattels presently located on, upon, around or forming part of the
Property.

Property Taxes

23. The Purchaser acknowledges that the Vendor may apply for a reduction in the taxes
payable to the municipality with respect to the Property for the period prior to the Closing
Date. The Purchaser agrees that the Vendor shall be entitled to the benefit of any such
reduction for the period prior to the Closing Date. The Purchaser agrees that on the
closing of this transaction it shall execute such directions, acknowledgements and other
documents as may be necessary or desirable to ensure that the benefit of any such
reduction for the period prior to the Closing Date is received by the Vendor.

Conditions

24, If the obligations of the Purchaser herein are subject to any conditions of any kind
whatsoever (other than conditions in Section 17 hereof), until written waiver of all such
conditions by the Purchaser is received by the Vendor, the Vendor shall have the right,
but not the obligation, to continue to offer the Property for sale. In the event that the
Vendor receives an offer or offers to purchase the Property which the Vendor wishes to
accept then, in that event, the Vendor shall notify the Purchaser of that fact in writing and
the Purchaser shall have the right to irrevocably waive, in writing, all conditions
contained herein by no later than 4:00 p.m. on the second business day following the
date upon which notice is given by the Vendor in the manner specified below. In the
event that the Purchaser does not waive any and all conditions in accordance with the
provisions hereof and within the time period specified, this Agreement shall terminate,
the Deposit shall be refunded, without interest, to the Purchaser and neither party shall
have any further or other abligation to the other.

25. Following waiver of any conditions for the benefit of the Purchaser (other than conditions
in Section 17 hereof) and prior to the Closing Date, the Purchaser shall be permitied
access o the Property for purposes of constructing a dwelling on and making
improvements to the Property all in conformance with the requirements of Sections 5
and 8 of this Agreement (the “Improvements”). Should the transactions contemplated
by this Agreement not be completed for any reason, other than as a result of any default
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or act of omission by the Vendor, the Purchaser shall be deemed to forfeit the
Improvements for the benefit of the Vendor and waives any right to claim against the
Vendor or claim an interest in the Property or the Improvements, whether in law or in
equity, and hereby releases the Receiver, the Property and the Improvements from any
and all such claims and interests.

Independent Advice

26. The Purchaser acknowledges that the Purchaser has had an opportunity to obtain
independent advice including, without limitation, independent real estate, accounting and
legal advice, prior to the execution of this agreement of purchase and sale, together with
all schedules thereto.

Receipt of Information

27. The Purchaser acknowledges that no property owner’s statement of disclosure will be
delivered or requested and that any document supplied to the Purchaser has been or will
be delivered without any representation or warranty by or on behalf of the Vendor of any
nature or kind with respect to the accuracy, and in any other respect, thereof and without
liability.

Notices

28. Any notice shall be deemed given and received when hand delivered or delivered by
courier to the address for service provided in Section 2 or, where a facsimile number is
utilized, when successfully transmitted electronically to that facsimile number provided
that if the service is effected on a weekend, statutory holiday or after 5:00 p.m. on any
business day, service shall be deemed to have been effected at 9:00 a.m. on the next
business day.

29. If this Agreement is executed by the Purchaser in trust for another person, this
Agreement may be assigned by the Purchaser without the prior written consent of the
Vendor but the assignment of the Agreement shall not release the party which has
executed this Agreement as trustee (or the beneficiary on whose behalf the Purchaser
was acting as trustee) personally from any liability for non-completion of this Agreement,
including without limitation, the payment of the purchase price. The Purchaser
personally (together with the beneficiary on whose behalf the Purchaser was acting as
trustee) shall be liable for all obligations and liabilities of the Purchaser under this
Agreement, including any obligations and liabilities arising from the failure to complete
the transaction contemplated by this Agreement, notwithstanding any future assignment
of this Agreement, as permitted herein. Any assignment of this Agreement by the
Purchaser, as permitted herein, shall also be deemed to assign ali of the Purchaser's
interest in any deposit or interest earned thereon,

General Provisions

30. Upon termination of this Agreement by reason of default of the Purchaser, the Deposit,
together with all interest accrued thereon, shall be paid to the Vendor, forthwith, without
any further direction from the Purchaser required, without prejudice to any other right or
remedy which the Vendor may have against the Purchaser at law or in equity.
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Except as herein expressly stated no representation, statement, understanding or
agreement has been made or exists, either oral or in writing, which in any way affects
the terms or the subject matter hereof.

Time will, in all respects, be of the essence of this Agreement and no extension or
variation of this Agreement or any obligation hereunder will operate as a waiver or
implied waiver of this provision.

This Agreement shall enure to the benefit of and be binding upon the parties hereto and
their respective heirs, executors, administrators, successors and assigns, as the case
may be.

The Vendor and the Purchaser will each execute and deliver all such further documents
and instruments and do all acts and things as the Purchaser or the Vendor may, either
before or after closing, reasonably require to carry out effectively the intent and meaning
of this Agreement and to consummate the transactions hereby contemplated.

The covenants and agreements of each of the parties hereto shall not merge on the
Closing Date, but shall remain in full force and effect according to their respective terms,
until all outstanding obligations of each of the parties hereto have been duly performed
or fuifilled in accordance with the provisions of this Agreement. No further written
assurances evidencing or confirming the non-merger of the covenants of either of the
parties hereto shall be required or requested by or on behalf of either party hereto.

9938342.2
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SCHEDULE “A”

Legal Description of the Property

[to be completed]

9938342.2
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SCHEDULE “B”

Legal Description of Roval Timbers Subdivision

Phase 1 — Lots 60, 99, 101, Plan 12M503, Windsor;

Phase 2 ~ Lots 12, 15, 16, 17, 18, 20, 21, 23, 26, 27, 28, 29, 30, 38, 39, 40, 43, 44, 47, 48, 49,
50, 51, 103, 104, 105, 106, 116, 117, Plan 12M533, Windsor;

Phase 3—-lots 1,2, 3,4,5,6,7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, Plan 12M533, Windsor;

Phase 4 — Lots 2, 3, 4,6, 7, 8, 9, 10, 11, 12, 13, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40;

14, 15, 16, 17, 18, 20, 21, 22, 23, 24, 25, 27, 42, 43, 45, 46, 47, 48, 49, 50, Plan 12M546,
Windsor.

9938342.2
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BDO Canada Limited Court Appointed Receiver of
Banwell Developments Corporation
Statement of Receipts and Disbursements
June 5, 2013 through July 4, 2013

Receipts:

Sale of Lot 44
Less: Property taxes

Dishursements:
BMOG - Letter of Credit admin charge
Legal fees
HST on disbursements
Fees to renew corporation name
Utilities

Excess receipts over disbursements
Represented by:

Balance in Receiver's account

$70,000.00
(4,342.95)

$6,750.00
5,706.22
788.15
185.80
111.08

$52,115.80

$52,115.80

$65,657.05

13,541.25

{?ﬁ’
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BDO Canada Limited Court Appointed Receiver of
Royal Timbers Inc.

Statement of Receipts and Disbursements
June 5, 2013 through July 4, 2013

Receipts:

Rent

Disbursements:
Legal fees
Payroil {nef)
Repair & maint
HST on dishursements
Payroll source deductions remitted
Utilities
Office copier lease

Excess receipts over disbursements

Represented by:
Balance in Receiver's account

$51,131.13

$5,706.23
2,101.76
1,022.41
949.79
858.99
413.88
269.75

$51,131.13

11,322.81

$39,808.32

$39,808.32
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Court File No: CV-11-17088

ONTARIO SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE RECEIVERSHIP OF BANWELL DEVELOPMENT CORPORATION AND
ROYAL TIMBERS INC.

AFFIDAVIT OF STEPHEN N. CHERNIAK

I, Stephen N. Cherniak, of the City of London, in the Province of Ontario, MAKE OATH AND SAY:

1. Iam a Senior Vice-President of BDO Canada Limited, the Receiver of Banwell Development
Corporation and Royal Timbers Inc., (“Banwell” and “Royal Timbers™) and, as such, 1 have knowledge
of the matters hereinafter deposed to.

2. By Order dated June 5, 2013 BDO Canada Limited was appointed as Receiver of Banwell and Royal
Timbers (the “Receiver”).

3. Since May 2, 2013 the Receiver has been engaged in the following:

e Review materials /Draft Order from the Bank of Montreal in respect of the Banwell file;

e Prepare the first report of the Proposed Receiver for the sale of Lot 44;

s Attendance at Court re the approval of the sale of Lot 44 and approval of the Receivership Order;

o Meet with representatives of Banwell in order to review the assets of Banwell and Royal Timbers;

» Establish bank accounts and protocols and procedures for the Receiver to manage operations of
Banwell and Roval Timbers;

s Review the appraisal of the Banwell and Royal Timbers and commission second appraisal;

e Review of the leases currently in place with the tenants of Royal Timbers;

¢ Prepare the First Report of the Receiver in order to facilitate the sale of Lots 40 and 47,

e Review the status of the lawsuits whereby Banwell and Royal Timbers are either plaintiff or

defendant;
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¢ Develop a strategy in order to market the assets of Royal Timbers (the “Commercial Plaza™) and the
assets of Banwell (“Lots™);

¢ Review of the status of outstanding property taxes and various phone calls and correspondence with
the City of Windsor re same;

¢ Begin drafting the Receiver’s second report to the Court to obtain approval of the Receiver’s
marketing plan and to obtain an Omnibus Order in order to allow the Receiver to sell residential lots
without Court approval of each lot sale; and

e Various phone calls and correspondence with the stakeholders and their respective counsel.

In the course of performing the duties pursuant to the Order and as set out above at paragraph 2, the
Receiver’s staff expended 167.15 hours for the period of May 2, 2013 through July 5, 2013. Attached
hereto and marked as Exhibit “A” to this my Affidavit is the account of the Receiver together with a
summary sheet.

To the best of my knowledge, the rates charged by the Receiver throughout the course of these
proceedings are comparable to the rates charged by other insolvency practitioners in the Ontario mid-
market for providing similar insolvency and restructuring services.

The hourly billing rates outlined in Exhibit “A™ to this my Affidavit are not more than the normal hourly
rates charged by BDO Canada Limited for services rendered in relation to similar proceedings.
Although the assets of Banwell and Royal Timber are located in Windsor and the Receiver’s primary
office is located in London the Receiver has not charged for travel time or travel expenses.

1 verily believe that the fees and disbursements incurred by the Receiver are fair and reasonable in the
circumstances.

This Affidavit is sworn in support of the motion for approval of the Receiver’s fees and disbursements

and for no other or improper purposes.



SWORN BEFORE hﬁ/z{{}he City of
London in the Province of Ontario
onthe 9 ™ day6f July, 2013

(

(4

Court File No: CV-11-17088

Werz

Commisstonérfor Taking Affidavits

CHESTER RICHARD SZYPULA A COMMISSIONER, EYC.,

PROVINCE OF ONTARIO, FOR
BDO CANADA LIMITED, TRUSTEE IN BANKRUPTCY.

EXPIRES AUGUST 17, 2015.

STEPHEX S TERNIAKCTAeCACIRP
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Court File No: CV-11-17088

Attached is Exhibit A
To Sthe Afﬁdav#t of Stephen N. Cherniak
worn the T ™ day of July, 2013.

A Cokarfiissioner, Etc

CHESTER RICHARD SIYPULA, A COMMISSIONER, ETC.,

PROVINCE OF ONTARIC, FOR
BDO CANADA LIMITED, TRUSTEE 1N BANKRUPTCY.

EXPIRES AUGUST 17, 2015.
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Summary of Receiver’s Accounts for the period
May 2, 2013 through July 5, 2013

Invoice Date Hours Expended Invoice Total

July 8, 2013 167.15 $57,651.40

167.15 $57,651.40
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|IBDO

Invoice # 87530758
Banwell Developments Corp
HST Reg # 101518124RT0001

Ontario Superior Court of Justice
245 Windsor Ave
Windsor, ON NSA 1J2

July 8, 2013

Re: Banwell Development Corporation and Royal Timbers Inc.

For professional services rendered for the period May 2, 2013 through July 5, 2013 as per the
attached detail:

Qur Fee $51,000.00
Disbursements (courier) $18.94
Sub Total $51,018.94
HST $6,632.46
Total $57,651.40
REMITTANCE ADVICE

Cheque Payments to: Invoice # 87530758

103-252 Pall Mall Street
London, ON NBA 5P6&
Amount $57,651.40



July 8, 2013

For professional services rendered
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Banwell Developments Corporation /Royal Timbers Inc.

Staff Date Time Narrative

Cherniak, 8 2-May-13 1.0 Review of draft order. Calls to counsel and Windsor office

Finnegan, M 2-May-13 0.4 Prepare CV and Consent

Cherniak, § 6-May-13 0.5 Calls to Mililer Thomson re potential file.

Cherniak, & 10-May-13 05 Call to counsel re Simba affidavit. Review of affidavit. Respond.

Cherniak, §  13-May-13 1 Emails and calls re Banwell. Call to Windsor office and Reynolds re
Simba affidavit.

Cherniak, 8 15-May-13 0.5 Emails from Bank counsel. Cali from BMO. Email to Miller Thomson
re conflict search.

Cherniak, 8 16-May-13 0.5 Emails from Miller Thomson.

Cherniak, 8§ 22-May-13 05 Review of correspondence from BMO re sale to Kirson Quality
Homes - Lot 44.

Cherniak, $§ 23-May-13 1.5 Review of email from counsel! for BMO. Call to David Taub, counsel
for BMO. Call to Miller Thomson. Review of motion record.

Cherniak, § 24-May-13 0.7 Email from Miller Thomson. Call from Valco re appraisal. Review of
Valco appraisal.

Flett, D 24-May-13 2.5 Review court materials for background; review appraisals; work on
first report to court re: sale of lot 44

Flett, D 27-May-13 2.2 Prepare first report to court re: completion of lot 44 sale

Cherniak, § 27-May-13 06 Email update on Branoff (lot 44). Email to RBC. Call to Miller
Thomson.

Cherniak, S 28-May-13 1.6 Call to Alissa Mitchell re report. Various emails re updates on file.
Review of agreement and purchase of sale on lot 44. Review of draft
court report.

Flett, D 28-May-13 2.5 Review Kirson APS and legal correspondence; prepare receiver first
report to court re: lot 44

Flett, D 29-May-13 0.5 Review draft assignment and amendment agreement; review court
reports as revised by lawyer; review of various email regarding lot 44
sale

Cherniak, S 29-May-13 2.8 Review of edits to receivers report. Calls and email from Miller
Thomson. Call and emails from lawyer for purchaser of lot 44, Call to
Reynolds. Changes to revised agreement of purchase and sale.

Chemiak, S 30-May-13 1.2 Call to Reynolds re document execution. Cail from Miller Thomson.
Review of emails. Re-sign dacs.

Cherniak, S 31-May-13 0.5 Emails re court materials.

Cherniak, §  3-Jun-13 0.5 Review of D'Amore affidavit. Email to Reynolds re meeting with
Troup. Email from Kuehl re sealing of confidential report.

Flett, D 3-Jun-13 0.5 Review Scott D'Amore affidavit and background; review proposed

receiver engagement and issues
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Banwell Developments Corporation /Royal Timbers Inc.

Staff Date Time Narrative

Fiett, D 4-Jun-13 04 Review motion record and final receivers report, prior to June 5 court
date

Cherniak, S  4-Jun-13 1.5 Review of Factum. Call from Alissa Mitchell. Review of emails re
attendance. Confirm meeting with Banwell.

Szypula, C 4-Jun-13 06 Review of First Report to Court

Prieur, C 5-Jun-13 55 Attend court for hearing of appointment order, meeting with Murray

Troup & Marina, tour of properties with M. Troup, email to Marina

Cherniak, $  5-Jun-13 5.5 Attendance at court. Meet with Murray Troup. Tour of properties.
Review of emails from counsel. Review of order.

Flett, D 5-Jun-13 5.5 Attend at court for hearing of appointment order and lot 44 vesting;
travel to offices of Banwell/Wintru and meeting with Murray Troup
and Marina on background, receiver activities and process, plaza and
land sale status, property management arrangements and other
issues; tour sub-division, plaza and view vacant commercial land,
discussion and issues with M. Troup while viewing

Flett, D 6-Jun-13 25 Prepare detailed list of information required and email to Marina of
Wintru: 2nd email to Marina re: details of lot sales currently under
construction; review and compare residential lots appraisals; review
area maps to identify land assets under receivership.

Cherniak, S  6-Jun-13 3 Deal with banking issues. Review of orders. Call to counsel. Call to
appraisers. Emails and calls to BMO. Review of file. Review of info
request list.

Finnegan, M 6-Jun-13 03 Providing initial docs to BMO re opening of trust bank accounts

Cherniak, §  7-Jun-13 1.5 Deal with banking. Call with Jim Telford re appraisals. Call to Hyatt

Lassaline. Call from Miller Thomson re sale of lot 44.

Flett, D 7-Jun-13 2.5 Review appraisal status and requirements; set up and commence
preparation of Receiver's second report

Flett, D 10-Jun-13 45 Review assignment of pending lot sales, property management
arrangements and status of various items; prepare Second report to
court including details of commercial plaza sale process; email to
Marina re; property management agreement

Cherniak, S 10-Jun-13 3.7 Emails and call with BMO re account opening and legal accounts.
Call with Alissa Mitchell re report and closing issues on lot 44. Call
with Murray Troup re update. Call with appraiser re new appraisal at
property. Administrative issues. Emails to Branoff re questions on
BMO counsel accounts. Email to Miller Thomsaon re same.

Cherniak, S  11-Jun-13 1.1 Email and respond to BMO. Deal with banking. Email from Scott
D'Amore. Updates on accounting.

Flett, D 11-Jun-13 1.2 Review trial balances; continue with Second Report of Receiver;
review information status; review precedent for Receiver 2nd report
and process for lot sales

Finnegan, M 11-Jun-13 25 Work on opening trust accounts with BMO

Prieur, C 11-Jun-13  0.75 Call to Adam Brissen (Hyatt Lassaline) re: status of 2011/2012 y-
ends, fiu with Marina re: progress
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Time
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Banwell Developments Corporation /Royal Timbers Inc.

Narrative

Prieur, C

Finnegan, M
Flett, D

Cherniak, S

Cherniak, S
Flett, D

Finnegan, M
Prieur, C

Hooper, L
Prieur, C
Finnegan, M
Flett, D

Cherniak, S

Cherniak, S

Flett, D

12-Jun-13

12-Jun-13
12-Jun-13

12-Jun-13

13-Jun-13
13-Jun-13

13-Jun-13
13-Jun-13

13-Jun-13
14-Jun-13
14-Jun-13
14-Jun-13

14-Jun-13

17-Jun-13

17-Jun-13

1.2

0.5
4.5

0.1

0.5
4.8

37

Review lease agreements, accounts payable listings, property tax
billings

Finalize bank acct opening. Deposits

Review court report issues and properties to be appraised; prepare
and forward summary of property to be appraised and instructions to
Dan Van Houte of Metrix Realty; review and organize information and
documents provided by M. Troup by email - financials, appraisals,
leases etc; review of Royal Timbers plaza appraisals; Continue with
2nd receiver report - lot sale process; review omnibus order
precedents re: future lot sales

Email from Branoff. Emails from Murray Troup re appraisals. Brief
review. Strategize re report. Bank account opening. Call to BMO.
Deal with appraiser.

Review and respond to emails.

Continue with Receiver Second report - residential lot process and
sales of lots 40,47 .Email on accounts payable, property tax
questions, rent payments and other items; review insurance policy;
review precedent report re: use of omnibus order; review lot 40, 47
sale agreements and email with M. Troup and A. Mitchell of MT on
status and timing; email with M Troup on appraisals

Prepare payroll and send to Windsor

Email to Marina re; o/s information required re: lease
agreements/monthly rent requirements, review property tax notices &
AJP listing, emails to Marina, Email re wages for Marina

Issued chgs
Meet with Marina, email to Marina
Pay bills

Continue with 2nd receiver report - future residential lot sales and
omnibus order: review report approach - report for Hadi lot sales only
vs. Full report; Review of appraisals and prepare confidential
supplement for court report re: Hadi lot sales; review Real Ranchs tax
bills and ownership status; various email with M. Troup on documents
requested and property management arrangements; phone call with
S. Kettle, Miller Thomson re: lot sale approach, appraisal and report
status and other items.

Review of new lot sales. Review of property tax info. Review of
leases. Review of insurance policy. Call from Murray Troup re
update. Call to Miller Thomson re report and timing. Deal with HST,
payroll returns. Update on status of financial statements.

Review of emails. Calls to Miller Thomson re review of Branoff
emails.

Prepare Receiver 2nd report and confidential supplement - analysis
of Hadi transactions on lot 40 and 47; email with D. Van Houte of
Metrix on property management; email with M. Troup on unit 100 and
400 status, proposed leasing fee arrangement, property management
and other issues; review Banwell site plan for background
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Banwell Developments Corporation /Royal Timbers Inc.

Staff Date Time Narrative

Finnegan, M 17-Jun-13 0.5 Source remittance to CRA

Finnegan, M 18-Jun-13 0.4 Letter re renewal of Banwell corporation number

Flett, D 18-Jun-13 4.5 Review schedule D to APS and email with M. Troup on security

deposits; review property management arrangements and fees;
prepare 2nd report of Receiver for lot 40 and 47 sales only, Prepare
confidential supplement for 2nd report - lot sales and analysis vs.
Sale of lot 44; review of emails with J. Branoff and Receiver counsel
on issues: memo on omnibus and vesting order, review bank account
statements re: garishment; review final draft 2nd report and
supplement .

Cherniak, § 18-Jun-13 4.3 Responding to numerous emails. Calls with Miller Thomson re
Branoff. Review of draft second report and supplement. Execute
documents re registering court order. Review of expenses. Review
of schedule re security deposits. Respond to email from Hadi
Homes. Review of correspondence from Affleck Greene.

Cherniak, § 19-Jun-13 2.5 Deal with funds in trust issues re Iot sales. Calls and emails with
Miller Thomson. Review of Miller Thomson changes to reports.
Emails to BMO re transfers of rental revenue. Review of July 2012
order.

Flett, D 19-Jun-13 15 Review Macs' lease and summary schedule; review proposed lease
of unit 100: email with M. Troup re: Popp Parette garnishment; review
lot 40,47 closing issues and email from Receiver counsel; review
Miller Thomson revision to Receiver's report and confidential
supplement; review July 26-12 judges reasons for background

Finnegan,M 19-Jun-13 0.5 Prepare payroll. Deposit

Hooper, L 18-Jun-13  0.15 Issued chqgs

Hooper, L 20-Jun-13 01 Issued chyg

Finnegan, M 20-Jun-13 1 Pay bitls. Deposit. Prepare and send term and task letter for
employee

Flett, D 20-Jun-13 2.5 Prepare Receiver 2nd report to Court without lots 40 and 47 details

moved to Receiver First Report - revised intro and background, lots
sales process, Omnibus order, receiver activities, recommendations
to Court

Cherniak, S 20-Jun-13 2.5 Deal with problems re title to lots. Review of emails from Miller
Thomson and BMO counsel. Call to Murray Troup re title issue,
Review of correspondence from Hooker. Call to Miller Thomson.
Call from Scott D'Amore. Review of a/p summaries. Finalize reports
and execute assignment docs.

Flett, D 21-Jun-13 2.2 Prepare 2nd receiver report - Receiver activities, R &D ; review
property management arrangements and proposed leasing fees;
Include property management in Report

Prieur, C 21-Jun-13 1 Meet with Marina re: o/s items,
Prieur, C 24-Jun-13 0.2 Review email from A. Brisson (Hyatt)
Finnegan, M 24-Jun-13 05 File admin re payables
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Date

Time
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Banwell Developments Corporation /Royal Timbers Inc.

Narrative

Flett, D

Cherniak, S

Cherniak, S

Flett, D

Hooper, L
Finnegan, M
Flett, D

Cherniak, S

Cherniak, S

Flett, D

Hooper, L

Flett, D

Finnegan, M
Flett, D

Cherniak, S

24-Jun-13

24-Jun-13

25-Jun-13

25-Jun-13

25-Jun-13
26-Jun-13
26-Jun-13

26-Jun-13

27-Jun-13

27-Jun-13

27-Jun-13

28-Jun-13

2-Jul-13
2-Jul-13

2-Jul-13

25

33

1.1

1.6

01
08
1.5

31

12

1.2

0.05
1.8

Review of property tax status and Receiver report content; call with
C. Prieur on taxes, payables, garnishment and other items and
review C. Prieur email on payables. Continue with Receiver 2nd
report - Receiver activities; review/analysis of City of Windsor tax
schedule and memo on arrears attributable to commercial plaza

Review of accounts payable. Call from Miller Thomson re Branoff
email. Call and email to BMO re payment request. Call from city of
Windsor re property taxes. Review of schedule. Calls to/from Murray
Troup re lot sales. Review of emails from Miller Thomson re security
review requests and lot sales.

Emails from Branoff. Discussions re report strategy. Emails from
Miller Thomson re court attendance.

Review security deposit issue and review Schedule D to APS; email
with M. Troup and E. Hooker on details of security deposits; Continue
with Receiver 2nd report - Receiver activities - property taxes,
recommendations

Issued cheques
Pay bills. Prepare and send payroll cheque

2nd report of Receiver - review and revise/edit; Add to Receiver
activities: review email from C. Prieur on rent and operations

Attend court re sale of lot sales 40 and 47. Meet with Branoff and
D'Amore. Review file with Miller Thomson. Review of emails re court
order, appraisal and lot diagrams.

Call from Jim Branoff re Troup and resale of iot 50. Call to Murray
Troup. Review of emails from Murray Troup and Ed Hooker. Call
from Jim Telford of Valco. Email to Metrix re attendance at company.

Review email and information on security deposits from E. Hooker,
lawyer; review lot plan and unsold lot information provided by M.
Troup; Receivers 2nd report - Receiver activities, property taxes;

Issued chg

Review diagrams of unsold Banwell lots and compare to Valco
appraisal; review tax bills and identify Banwell vs. Real Ranchs
phase 4 lots; Continue with 2nd report of Receiver - Receiver
activities and R and D; detailed memo to M. Troup for clarification on
status of specific lots

Bill payment. Preparer & d's

Review lot inventory/ Valco appraisal issues and report content;
review emails from M. Troup on security deposits and various issues
and information requests; download 2013 final tax bills; review May
31, 2012 Banwell/Royal Timbers financial and equity summary
prepared by M. Troup

Call from Murray Troup re lot issues. Calls and emails from Metrix re
attendance. Review of accounting issues. Review of property tax
bills. Email from BMO. Respond. Review of legal ciaim
correspondence. Email from Scott D'Amore. Respond. Emails to/from
Miller Thomson re offer on lot 51.
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Banwell Developments Corporation /Royal Timbers Inc.

Staff Date Time Narrative

Cherniak, 8  3-Jul-13 2.8 Call to Miller Thomsen re Scott D'Amore and lawsuits. Call to Scott
D'Amore. Call from Murray Troup and appraiser. Cali from Jim
Branoff. Review of draft report. Call from city of Windsor re property
taxes. Review of updated property tax schedule.

Prieur, C 3-Jul-13 1.5 Meet with Marina re: collection on rent, phone/email with Marina.
Discussion/email with Mark Armata re: property management
proposal

Flett, D 3-Jul-13 1.5 Review issues and court report content - litigation, security deposits;
review insurance policy; various email with M. Troup; review
obtaining property manager proposals; additions to 2nd court report.

Fiett, D 4-Jul-13 32 Review/organize security deposit information, litigation
correspondence etc prior to meeting with M. Troup; phone call with
John Carter of Metrix on leases and day care playground issue;
Meet with M. Troup and review litigation, former tenant status, builder
security deposit arrangements, lot inventory and subdivision phase
status, maintenance.

Finnegan, M 4-Jul-13 2.8 Edits to report. Pay bills. Prepare payroll cheque and send. Deposit
rent cheques. Update R&D for 2™ report.

Cherniak, S  4-Jul-13 31 Edits to report. Review of emails from Metrix re questions on
appraisal methodology. Review emalil from BMO re Lepera litigation.
Conference call with Peter Greene and Miller Thomson re litigation.
Call to Miller Thomson re outcome of call. Email from Branoff.
Respond to Branoff queries re draft report.

Cherniak, §  5-Jul-13 25 Edits to report. Call to Miller Thomson. Emails from Branoff re Lot 61.
Call from M. Troup. Review of property manager proposals. Update
on meeting with M. Troup.

Finnegan, M 5-Jul-13 0.8 Edits to report. Pay bills.

Flett, D 5-Jul-13 6.5 Review timing of Receiver report; review property management
proposals received. Edits to report; litigation section, Receiver
activities, builder deposits. Forward leases to J. Carter of Metrix.
Email Ed Hooker on VTB mortgages and builder security deposits;
review M. Troup emails on lot sale and lot servicing issues.

167.15  Total Time

Staff Position Hourly Rate Time
Cherniak, $ Sr. Vice President 5400 65.9
Finnegan, M Administrative $125 14.5
Flett, D Vice President 5275 73.70
Hooper, L Administrative $90 0.5
Prieur, C Sr. Estate Administrator 5200 11.95
Szypula, C Sr. Vice President 5400 0.6

167.15



TAB "M”
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Court File No. CV-11-17088
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
KEVIN D'’AMORE
Applicant
-and -

BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
SCOTT D’AMORE and ROYAL TIMBERS INC.

Respondents
AFFIDAVIT OF SHERRY KETTLE

|, SHERRY KETTLE, of the City of London, in the Province of Ontario, MAKE OATH
AND SAY:

1. | am an associate lawyer with the law firm of Miller Thomson LLP (*MT"), lawyers for
BDO Canada Limited (“BDO"), in its capacity as Court-appointed Receiver of the property,
assets and undertakings of Banwell Development Corporation (‘Banwell”) and Royal
Timbers Inc. (‘Royal Timbers”) and, as such, have knowledge of the matters to which I
hereinafter depose. Unless | indicate to the contrary, the facts herein are within my personal
knowledge and are true. Where | have indicated that | have obtained facts from other

sources, | believe those facts to be true.

2. Attached hereto to this my Affidavit and marked as Exhibit “A” are copies of the
invoices rendered by MT to BDO which reflect, inter afia, fees and disbursements of MT
relating to the period May 16, 2013 through June 26, 2013 (the “Period”). | affim that the
invoices rendered by MT and appended hereto as Exhibit “A” (the “MT Invoices”) accurately
reflect the services provided by MT in connection with the Period and the fees and
disbursements claimed by it. During the Period, the total fees billed were $40,192.50, the
disbursements billed were $1,675.47, plus applicable taxes in the amount of $5,402.03.
Attached hereto to this my Affidavit and marked as Exhibit “B” is a statement summarizing
MT’s fees for the Period. Lawyers and staff at MT have collectively expended a total of

90527101
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112.80 billable hours in connection with this matter during the Period as outlined in the
summary of fees attached as Exhibit “B”.

3. To the best of my knowledge, the rates charged by MT throughout these proceedings
are comparable to the rates charged by other firms in the Southwestern Ontario market for

the provision of similar services. No premiums have been charged on the invoices.

4 This Affidavit is sworn in connection with the Receiver's motion for approval of its
activities and approval! of its marketing plan and proposed sales process, including, among
other things, having the fees and disbursements of MT, as legal counsel to BDQO, in these

receivership proceedings, approved by this Honourable Court and for no improper purpose.

SWORN before me at the City of I_I_Bndon,
in the County of Middlesex, this L™ day of

A Commissioner for taking affidavits. erry Ket

)
)
July, 2013 )
et kot >
)
)

Robert James Sinclalr, 2 Commissioner, eft., )

Courty of Middesex, for Miller Thomson LLP,

Barristers and Solicitors.

Expires September 7, 2015

—

9952710.1



99527101

Attached are Exhibits “A” and “B" to the
Affidavit of Sherry Kettle sworn the

[2"day of July, 2013

Sl o

A Commissioner, Elc.

Robert James Sinclalr, 2 Commissloner, ¢, '

County of Middiesex, for Miller Thomsen LLP,
Barristers and Soficitors.
Expires September 7, 2013,
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EXHIBIT ®* A8
MILLER THOMSON LLP
M | l Ier M!LLERTHOMSONB.ICEE)M
I h omss O M ONE LONDON PLACE + 255 QUEENS AVENUE, SUITE 2010

iawyers | avocats

ACCOUNT

June 12, 2013

LONDON, ON + NEA 5R8 + CANADA

T 519.831.3500
F 512.858.851

Invoice Number 2479112

BDO Canada Limited

252 Pall Mall Street
Suite 103

London, ON N6A 5P6

Attention: Stephen N. Cherniak

TO PROFESSIONAL SERVICES RENDERED in
connection with the following matter including:

Re: Receivership of Banwell Development Corporation
Our File No. 082873.0010

Date Initials
05/16/2013 AM

05/23/2013 AM

05/23/2013 SK

05/27/2013 AM

05/28/2013 AM

Description Hours

To receipt of initial instructions from client, consideration of 0.20
matter and instructions to staff

Telephone conversation with Steve Cherniak; Review 1.10
endorsement of Justice Thomas; Telephone conversation with
David Taub;

E-mail correspondence with Ms. Mitchell re motion; 0.10

Review various communication from David Taub re sale of Lot 0.20
44; review letter from Branoff;

Telephone conversation with Sherry Kettle; Exchange of 1.20
electronic mail messages re motion for approval; Telephone
conversation with Steve Cherniak;



NMiller Page2 2(7)

ThomMson Invoice 2479112
lawyears | avocats

Date Initials Description Hours

05/28/2013 SK Review documents; Review correspondence; Request 7.60

searches; Telephone conference with Mr. Cherniak;
Telephone conference with Ms. Mitchell; Draft Assignment
and Amendment Agreement;, Draft Schedule "B" to
Agreement of Purchase and Sale; Telephone conference with
Ms. Mitchell; E-mail correspondence with Mr. Chernia re draft
Assignment and Amendment Agreement; Draft motion
materials;

05/28/2013 JL Review and respond to SWO Search request; e-mail 0.30
correspondence with lawyer; obtain parcel register and
execution certificates; compose e-mail to lawyer enclosing

same;

05/28/2013 HM Obtain Verbal Personal Property Securities Act Printout for 0.10
Banwell Development Corporation and provide same to Ms.
Kettle;

05/28/2013 HM Obtain Verba! Personal Property Securities Act Printout for 0.10
Royal Timbers Inc. and provide same to Ms. Kettle;

05/28/2013 HM Obtain Bankruptcy certificate for Royal Timbers Inc. and 0.10
provide same to Ms. Kettle;

05/28/2013 HM Obtain Bankruptcy certificate for Banwell Development 0.10
Corporation and provide same to Ms. Kettle;

05/28/2013 HM Obtain Corporation Profile Report for Banwell Development 0.10
Corporation and provide same to Ms. Kettle;

05/28/2013 HM Obtain Corporation Profile Report for Royal Timbers Inc. and 0.10
provide same to Ms. Kettle,

05/28/2013 HM Obtain Bankruptcy certificate for Royal Timbers Inc. and 0.10
provide same to Ms. Kettle;

05/28/2013 HM Obtain Bankruptcy certificate for Banwell Development 0.10
Corporation and provide same to Ms. Kettle;

05/28/2013 HM Obtain Certificate of Status for Banwell Development 0.10
Corporation and provide same to Ms. Kettle;

05/28/2013 HM Obtain Certificate of Status for Royal Timbers Inc. and provide 0.10

same to Ms. Kettle;

05/29/2013 AM Review and revise motion materials; Teiephone conversation 3.90
with Steve Cherniak; Review and respond to various
electronic mail messages; Discussion with Sherry Kettle;
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ThoOoOMmMson

lmwyers | avocats

Date
05/29/2013

05/29/2013

05/29/2013

05/29/2013

05/29/2013

05/29/2013

05/29/2013

05/29/2013

05/29/2013

05/29/2013

05/30/2013

Initials
SK

HM

HM

HM

HM

HM

HM

HM

HM

AM

Page 3

Invoice 2479112

Description

Review BMO motion record; Review and revise draft
proposed receiver's report; Review and revise draft
confidential supplement to same; Prepare notice of mation,
draft order (approval of activities), approval and vesting order,
black-lined approval and vesting order; E-mail
correspondence with Ms. Mitchell; E-mail correspondence
with Mr. Cherniak; Telephone correspondence with Mr.
Cherniak: Voice message from Mr. Kiritsis; E-mail
correspondence with Mr. Kiritsis; Revise Schedule "B" to
amended agreement of purchase and sale; Request and
review searches; Prepare motion record and confidential
supplement; Prepare service letter; E-mail correspondence
with Mr. Cherniak re status of Assignment and Amendment
Agreement;

Review and respond to SWO Search requests; obtain
execution certificates, compose e-mail to lawyer enclosing
same;

Obtain Verbal Personal Property Securities Act Printout for
Royal Timbers Subdivision and provide same to Ms. Kettle;

Obtain Bank Act certificate for Royal Timbers Subdivision and
provide same to Ms. Kettle;

Obtain Verbal Personal Property Securities Act Printout for
Royal Timbers Development and provide same to Ms. Kettle,

Obtain Bank Act certificate for Royal Timbers Development
and provide same to Ms. Kettle;

Obtain Verbal Personal Property Securities Act Printout for
Fairfield Investments and provide same to Ms. Kettle;

Obtain Bank Act certificate for Fairfield Investments and
provide same to Ms. Kettle;

Obtain Business Names List for Banwell Development
Corporation and provide same to Ms. Kettle;

Obtain Expired Business Names List for Banwell
Development Corporation and provide same to Ms. Kettle;

Review and respond to electronic mail message from David
Taub; Telephone conversation with llias Kiristis; Telephone
conversation with Steve Cherniak; Discussion with Sherry
Kettle; Attend to finalizing and serving motion materials;

Hours
12.80

0.30

0.10

0.10

0.10

0.10

0.10

0.10

0.10

0.10

1.00

U8
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Nuller Page 4
Thomson Invoice 2479112
lawwyers | avocats
Date Initials Description Hours
05/30/2013 SK E-mail correspondence with Mr. Cherniak; Review executed 2.50
Assignment  and Amendment  Agreement; E-mail
correspondence with Ms. Mitchell; Meeting with Ms. Mitchell;
Telephone conference with Mr. Cherniak; Telephone
conference with Mr. Kiritsis; Revise motion materials;
05/31/2013 AM Review and revise approval and vesting order; Telephone 1.60
conversation with Cynthia Kuehl; Prepare factum; Address
issues re filing of Finlay appraisals;
05/31/2013 SK E-mail correspondence with Ms. Mitchell, Revise draft 0.80
approval and vesting order; Prepare black-lined version of
approval and vesting order; Draft motion confirmation;
TOTAL HOURS 35.40
OUR FEE: $10,838.00
TAXABLE DISBURSEMENTS
Couriers 11.00
Certificate of Status 52.00
Corporate or Securities file searches 24.00
Agent's Fees 46.10
Copywork 73.00
Long Distance Telephone 5.94
Fax ' 10.00
Online Searches - Teranet 114.00
Visa - PPSA Registration 40.00
Visa Charge - Bankruptcy Search/Bank 86.00
TOTAL TAXABLE 462.04 $462.04
NON-TAXABLE DISBURSEMENTS
Issue Notice of Motion 127.00
TOTAL NON-TAXABLE 127.00 $127.00
TOTAL FEES AND DISBURSEMENTS: $11,427.04
Harmonized Sales Tax (R119440766)
On Fees $1,408.94
On Disbursements $60.07
TOTAL AMOUNT DUE: $12.896.05
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MILLER THOMSON LLP
M [ | I Ier MILLERTHOMSON,COM
¥ I \ Ol Ns O m ONE LONDON PLACE + 255 GUEENS AVENUE, SUITE 2010
lawyers | avocats LONDON, ON + NBA SRS + CANADA
T 519.931.3500
F 519.858 8511

ACCOUNT

June 19, 2013

Invoice Number 2481085

BDO Canada Limited
252 Pall Mall Street
Suite 103

London, ON N6A 5P6

Attention; Stephen N. Cherniak
TO PROFESSIONAL SERVICES RENDERED in

connection with the following matter including:

Re: Receivership of Banwell Development Corporation
Our File No. 082873.0010

Date Initials Description

06/02/2013 SK Draft factum;

06/03/2013 AM Review responding affidavit of Scott D'amore; Review and
revise factum;

06/03/2013 SK Draft factum, prepare brief of authorities;

06/04/2013 AM Finalize and serve factum and brief of authorities; Telephone

conversation with Steve Cherniak, Telephone conversation
with counsel to the receiver; Electronic mail message to
service list regarding receivership mandate;

06/04/2013 SK Revise and finalize factum and brief of authorities; Prepare
service letter and service e-mail; Review affidavit of service;
Instructions re agent for filing factum and brief of authorities;
Review correspondence;

06/05/2013 AM Prepare for and attend on return of receivership motion and
approval and vesting motion in Windsor; Attend to having
orders issued and served on service list; Telephone
conversation with Peter Greene (Solicitor for Royal Timbers;

Hours
3.20
3.60

3.50
4.10

1.50

10.10

220
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Date
06/05/2013

06/05/2013

06/06/2013

06/06/2013

06/06/2013

06/07/2013

06/07/2013

06/07/2013

06/10/2013

Initials
SK

KB

AM

SK

KB

AM

SK

KB

AM

Page2 27

invoice 2481085

Description

Telephone conference call with Ms. Mitchell re motion,
approval and vesting order and upcoming closing on sale of
real property; Provide instructions to Ms. Barker re closing of
real estate transaction;

Receive and review Agreement of Purchase and Sale;
telephone call to Mr. Kiritsis, solicitor for the purchaser, to
advise of Receiving Order and Vesting Order; obtain fax
certtificate; telephone call to Mr. Hooker, previous solicitor for
vendor/debtor in reagard to obtaining the purchaser's
deposits; draft Vesting Order for registration and sale
documents; draft utiiity letters and tax department
notifications.

Meeting with Kelly Barker to review closing documents re Lot
44, Review and revise correspondence to solicitors for
purchaser and Banwell Development Corporation; Telephone
conversation with Steve Cherniak re various issues;

Meeting with Ms. Barker re closing; Meeting with Ms. Mitcheli
re next steps;

Obtain Receivership Order and Receiver's Certificate; review
documents with Alissa Mithcell and amend correspondence;
scan and email correspondence and documents to Mr.
Hooker and Mr. Kiritsis; complete letter and documents for
signature by Mr. Cherniak and courier to BDO office; obtain
signatures on closing documents from Ms. Mitchell.

Telephone conversation with Steve Cherniak re various
issues;

Research re omnibus motion to approve sales; E-mail
correspendence with Ms. Barker re closing; Discussion with
Ms. Barker re same;

Prepare closing letter to Mr. Kiritsis; email documents for
closing; receipt and review of closing documents from
purchaser; obtain deposit proceeds from Mr. Hooker's office,;
email to Mr. Kiritsis regarding deposit procceds; telephone call
with Mr. Cherniak; complete closing of transaction.

Discussion with Kelly Barker re closing; Telephone
conversation with Steve Cherniak; Review and respond to
various electronic mail messages from Steve Cherniak re
payment of accounts;

Hours
0.60

3.90

0.70

0.40

3.00

0.30

0.50

1.50

1.40
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Date

06/10/2013

06/11/2013

06/12/2013

06/13/2013

06/13/2013

06/14/2013

laweyers | avocats

Initials

KB

AM

AM

AM

KB

KB

Page3 227

Invoice 2481085
Description Hours
Complete cheque requisitions; meeting with Alissa Mitchell 0.90

regarding request by purchaser's solicitor for costs incurred by
purchaser due to debtor-seller postponing closing; letter to tax
department City of Windsor to pay outstanding taxes letter
and proceeds to Mr. Hooker's office.

Review electronic mail message from Steve Cherniak; Review 0.40
court documents re omnibus approval and vesting order and
electronic mail message to David Flett re same;

Telephone conversation with Steve Cherniak; Review and 1.20
respond to electronic mail message from Jim Branoff; Attend
to registration of the Appointment Order;

Review APS's re additional lot sales; Electronic mail message 0.80
to Steve Cherniak; Discussion with Sherry Kettle and Kelly
Barker;

Telephone call to Mr. Laba's office regarding Agreements of 1.00
Purchase and Sale and deposits between Banwell and Hadi

Custom Homes; email to Mr. Laba's clerk regarding closing

dates; meeting with Sherry Kettle and Alissa Mitchell
regarding agreements, closing dates and obfaining vesting

orders.

Telephone call and exchange of emails on issue of closing 0.70
transaction on July 4th, 2013 and whether extension of

closing is possible; email regarding deposit cheques on July

4th closing; email to Sherry Kettle and Alissa Mitchell
regarding status of closings.

TOTAL HOURS 43.30

OUR FEE: $14,528.50
TAXABLE DISBURSEMENTS

Couriers 55.57

Mileage/Parking 169.91

Agent's Disbursements 33.00

Copywork 82.05

Long Distance Telephone 1.75

Postage 0.63

TOTAL TAXABLE 342.91 $342.91
TOTAL FEES AND DISBURSEMENTS: $14,871.41
Harmonized Sales Tax (R119440766)

On Fees $1,888.71

On Disbursements $44.58
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TOTAL AMOUNT DUE:

E.&O.E.

Page4 2273
Invoice 2481085

$16,804.70



MILLER THOMSON LLP
M | I Ier MILLERTHOMSON.COM
I I 1OMNs Dl \ ONE LONDON PLACE + 255 QUEENS AVENUE, SUITE 2010
lawyers | avocats LONDON, ON + N6A SRS + CANADA
T 519.931.3500
F 519.858 8511

ACCOUNT

July 11, 2013

Invoice Number 2491048

BDO Canada Limited
252 Pall Mall Street
Suite 103

London, ON NBA 5P6

Attention: Stephen N. Cherniak

TO PROFESSIONAL SERVICES RENDERED in
connection with the following matter including:

Re: Receivership of Banwell Development Corporation
Our File No. 082873.0010

Date Initials Description

06/12/2013 SK E-mail from Ms. Barker re new closing dates; E-mail to Ms.
Mitchell re approval and vesting order; Discussion with Ms.
Barker re registration of receivership order on title to
properties;

06/13/2013 SK Discussion with Ms. Barker re closing of property sales;
Meeting with Ms. Mitchell re closing of property sales;

06/14/2013 AM Letter to purchaser’'s counsel re reimbursement; Review APAs
re further lot sales; Discussion with Sherry Kettle re motions
to approve lot sales and marketing pian; Telephone
conversation with Steve Cherniak;

06/14/2013 SK Meeting with Ms. Mitchell re motion materials; Telephone
conversation with Mr. Flett; Meeting with Ms. Barker;

06/17/2013 AM Review and respond to electronic mail message from James
Branoff; Telephone conversation with Steve Cherniak; Draft
motion materials re approval and vesting orders for Lot sales;
Review correspondence from Peter Green and respond
thereto; Draft assumption and amending agreements;

Hours
0.30

0.50

1.50

0.50

5.20

224
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Date
06/17/2013

06/17/2013

06/18/2013

06/18/2013

06/18/2013

06/19/2013

06/19/2013

06/20/2013

06/24/2013

Initials
SK

KB

AM

SK

KB

AM

KB

AM

AM

Page 2

Invoice 2491048

Description

E-mail correspondence with Ms. Barker, Ms. Mitchell and Ms.
Jarrell re closing and motion re same; Telephone call to trial
coordinator (left voice message); Telephone conversation with
trial coordinator's office;

Complete verification of subsearches of properties; draft
application to register Order, email to Mr. Laba's office
regarding security deposits and closing.

Telephone conversation with Steve Cherniak; Exchange of
electronic mail messages with James Branoff, Exchange of
electronic mail messages with David Taub; Review and revise
assumption and amending agreements; Review issue of
security deposits;

E-mail correspondence with the trial coordinator in Windsor re
scheduling further motions; E-mail correspondence with Ms.
Mitchelt re same;

Complete drafting application to register Order appointing
Receiver and Acknowledgement and Direction; emial to
Receiver; register.

Telephone conversation with Mike Laba (x2); Telephone
conversation with Steve Cherniak (x3); Review and revise
motion materials including receiver's reports; Review and
revise assumption and amending agreements; Discussion
with Kelly re ftitle issue; Electronic mail message to David
Taub; Electronic mail message to Murray Troup;

Meeting with Alissa Mitchell regarding ownership of lots;
complete subsearches and obtain copies of previous title
transfers; email and telephone call to Mr. Hooker's office to
locate Beneficial Ownership Agreement.

Review and respond to electronic mail message from David
Flett; Review and respond to electronic mail message from
David Taub; Telephone conversation with Mike Laba and
electronic mail messages thereto; Finalize and serve motion
record; Finalize Confidential Supplement; Finalize
assumption and amending agreements; Review s. 62 LTA;
Telephone conversation with Steve Cherniak; Telephone
conversation with James Branoff;

Telephone conversation with Steve Cherniak; Electronic mail
message tc James Branoff and David Taub re security;
Telephone conversatio with Mike Laba; Review offer to
purchase; Review and respond to electronic mail message
from James Branoff re mortgage security; Review and
respond to electronic mail message from Cynthia Kuehl;
Finalize Confidential Supplement;

Hours
0.40

0.80

2.60

0.50

1.00

6.00

0.70

3.10

1.70

224
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ThOMsSoOoOm Invoice 2491048
fawyers | avocats

Date Initials Description Hours

06/25/2013 AM Review and respond to electronic mail message from Cynthia 0.20

Keuhl; Prepare for motion; Review and respond to electronic
mail message from James Branoff; Review correspondence
and attachments received from Peter Greene;

06/25/2013 AM Review and respond to electronic mail message from Myron 0.20
Shulgan;
06/26/2013 AM Prepare for and attend on return of motion for approval and 8.20

vesting of Lots 40 and 47; Travel to Windsor and return;
Attend to issuance of orders; Discussion with Steve Cherniak
re various issues; Discussion with Bob Reynolds, James
Branoff and Scott D'Amore re outstanding litigation; Address
issue of extending closing date for Lot 40 transaction;

TOTAL HOURS 34.10

OUR FEE: $14,826.00
TAXABLE DISBURSEMENTS

Teraview service Fee 10.00

Couriers 64.47

Mileage/Parking 176.99

Agent's Fees 60.00

Copywork 133.60

Long Distance Telephone 2.46

Online Searches - Teranet 109.00

TOTAL TAXABLE 556.52 $556.52
NON-TAXABLE DISBURSEMENTS

Registration fees 60.00

Issue Notice of Motion 127.00

TOTAL NON-TAXABLE 187.00 $187.00
TOTAL FEES AND DISBURSEMENTS: $15,569.52

Harmonized Sales Tax (R119440766)

On Fees $1,927.38
On Disbursements $72.35
TOTAL AMOUNT DUE: $17,569.25

E.&O.E.
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Court File No. CV-11-17

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIALLISY

THE HONOURABLE ) TUESDAY, THE 23¢

)
JUSTICE THOMAS ) DAY
OF 20JULY, 201

BETWEEN:
it
EVIN D’AM
lican
-and -
Pefendant
BANWELL D RPORA 2857 10 LIMITED
' E and R TIMBERS |
Respondents
OMNIBUS APPROVAL AND VESTING ORDER

ION, made BD Limi in_its capaci _Court-appoinied
receiver of all of the assets, undertakings and properties of Banwell Development Corporation
- well” | Timbers Inc. pursuan e Order of The Honourabl ice Thoma

d Jun 2013 (the ™ iver”), for an order;
{a) prospectively approving the sale trapsactions (each such transaction, a
‘“Transaction™) in_r resi ial ildin articular]

ri dule “A” her he “Ban s");

9994023.1

229



<30

(b}  prospectively authorizing the execution of an agreement of purchase and sale in

r f one or r Banwell L indivi | reinafter
referr “Iof” Receiver v r f hi

Pr: rder of thi rabl ly 2 ith an

agreement hereinafter referred to as a “SalgAgLegmgnt”) and

© S ION- made-by- [ ot anointed_roce) :

" ngat U b . " "

1] - : "

upon the delivery by the Receiver-and{{-tthe"RPurchaser"}-dated{}-and-appended
to the-Report-ofthe Reeceiver dated I1-(the-"Report)and vestingin-the Purchaser
mwm‘%
h “B” her he “R i Il of Banwell’'s
right, title and interest in and to the assetsLot{s) described in thegach applicable

Sale Agreement (the iP&reh&%eé—MsetsL},—was—heafd—%mﬁlay—ﬂH%Q—GiwemEy

W ' h Str London Ontario.

ON READING the ReportSecond Report of the Receiver dated July 12, 2013 (the
“Second Report”), and on hearing the submissions of counse! for the Receiver, H:and _such

other persons as may be present and on noting that no ene-appearing-for-any-otherpersen-on

89940231
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the-serviee-histother persons appeared, although properly served as appears from the affidavit of
FiSusan Jarrell sworn {}July 12, 2013, filed*:

1. THIS COURT ORDERS AND DECLARES that theeach Transaction is hereby

prospectively approved,g and the execution of theeach applicable Sale Agreement by the
Receiver’ is hereby authorized and approved, with such —inorany amendments asor
modifications thereto deemed necessary by the Receiver-may-deemnecessary. The Receiver is
hereby authorized and directed to take such additional steps and execute such additional
documents as may be necessary or desirable for the completion of theany Transaction and for
the conveyance of the Purchased Assets to theeach applicable Purchaser.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver's
eertitieateCerlificate to the Purchaser substantially in the form attached as Schedule A“B”
hereto-{the-"Reeceivers-Certificate’), all of the-Bebter'Banwell's right, title and interest in and to
the Purchased Assets described in the applicable Sale Agreement {and listed on ScheduleB
hefetefExhi it “A” of th ficabl iver’ rtif in respec

shall vest absolutely in_and 1o the Purchaser, free and clear of and from any and all security
interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed
trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other
financial or monetary claims, whether or not they have attached or been perfected, registered or

filed and whether secured, unsecured or otherwise (collectively, the “Claims"s) including,

 This-model order assumes-that-the. fime for service- dEWﬂa{—ﬂeed—t&be—&hﬂégeéw%hHmﬂeﬂﬁeehﬂ#a —FeSHILHE
order-should-be-served-on-all-personshaving -ar-economic-interest-in-the-Parchased As:
warrent-a-ditferent approaeh-Counsel should consider-attachinge the- ﬂﬁ-fdﬂ&—i‘:—@heﬁ&&e—t@—ﬂﬂﬁ—gﬁi&%

{ﬁ SEHE t»asewae&ably whef%%@réemwy be-rehedupontorproccedings-in the United Statesa findinsthat the

casonable—and—in—the best—interesti—of the Debtorand -its-stakeholders—mav-be
AECOSSA Y +wéem:e-he&i-d—be—h—leé—éa—~uppm{ -sueh-a-findingwhich-fBndine -may—then-be-ncludedin-the - Court's
endorsernent

—iﬂ—&em%&—&%ea—l—he—[—)eb(ﬁf—wﬂ—be—ﬂ&e—*-eﬁdtw -underthe—Sale-Agreement—orotherwiseactivebinvelved-inthe
; ses—eare-should-be-takento-ensure-that this Order authovizes-either-or-both-of the Debtor
mme%ee%eﬂ&ﬂeemem&ehwr -Gostment—and-take-other steps:

tTfo~a%k¥w%h£+9fdeHeJae~fr~ee-staﬂdmghéaﬂdﬁe%eqaﬁe-feiéwﬂe&tﬂﬂw&wﬁwe%fé-m%%}eﬁ%gmemeﬁ&

%e—@&m&%ﬂﬂg%@%&&%mav—mx&m@@%&—m&u&eﬂw ship-cla ship-ts-disputed-and-the
éﬁp&@ﬂ%ﬁ—%%ﬂh@ﬂ%ﬁ—%ﬂ%&%%ﬂmﬁeﬂé iﬁ%ﬁ%&dﬁ&w‘r@fﬂ“&@ﬂ%&ﬁﬂ&dﬁ—ag&ﬂ%{
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without limiting the generality of the foregoing: (i) any encumbrances or charges created by the
Order of the Honourable Justice HThomas dated HJune 5, 2013; (ii) all charges, security

interests or claims evidenced by registrations pursuant to the Personal Property Security Act

(Ontano) or any other personal property reglstry system and-(iii) any Claims filed in ggggg; of

(iv) those Claims listed on Schedule “C” hereto_in relation to the Purchased Assets (all of which

are collectively referred to as the "Encumbrances", which term shall not include the permitted
encumbrances, easements and restrictive covenants listed on Schedule B*D” in relation to the
Purchased Assets) and, for greater certainty, this Court orders that upon delivery of the

applicable Receiver's Certificate all of the Encumbrances affecting or relating to the Purchased
Assets are-herebyshall be expunged and discharged as against the Purchased Assets.

of an

Application for Vesting Order in the form prescribed by the Land Titles Act and/or the Land
Registration Reform Act}(’ which will include a f thi

executed Receiver's Certificate in respect of the Purchased Assels), the Land Registrar is

hereby directed to enter the Purchaser ed in th licable Receiver’ ificate as the

owner of the subjeet—real—property—identified —in—Schedule—B—hereto{the— Real
PrepertyPurch s li in ibit “A” to the Receiver’ riifi in fee simple, and

is hereby directed to delete and expunge from title to the Real-PropertyPurchased Assets all of
the Claims listed in Schedule “C” hereto_and in paragraph 2 of this Order.

H o . .
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5. 4-THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds’ from the sale of the Purchased Assets shall stand in the place and

stead of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate

in respect of an applicable Sale Agreement, all Claims and Encumbrances shall attach to the

net proceeds from the sale of the Purchased Assets with the same priority as they had with
respect to the Purchased Assets immediately prior to the sale®, as if the Purchased Assets had

not been sold and remained in the possession or control of the person having that possession

or control immediately prior to the sale.

6. 5--THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of
thegach Receiver's Certificate, forthwith after delivery thereof:

7. THIS COURT ORDERS that, notwithstanding:
(a) the pendency of these proceedings;
(b} any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of the-DebterBanwell and

any bankruptcy order issued pursuant to any such applications; and

Wmmml%w%@mﬂwmmwwb&%eﬁgﬁam
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(c) any assignment in bankruptcy made in respect of the BebtotBanwell;

the vesting of the Purchased Assets in thegach applicable Purchaser pursuant to this Order

shall be binding on any trustee in bankruptcy that may be appointed in respect of the
DebtorBanwell and shall not be void or voidable by creditors of the-BebtorBanwell, nor shall it

constitute nor be deemed to be a settlement, fraudulent preference, assignment, fraudulent

conveyance, transfer at undervalue, or other reviewable transaction under the Bankruptcy and

Insolvency Act (Canada), the Companies’ Credifors Arrangement Act (Canada), or any other

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial

conduct pursuant to any applicable federal or provincial legislation.

8. THIS COURT ORDERS AND DECLARES that thegach Transaction is exempt from the
application of the Bulk Sales Act (Ontario).

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. Al courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of
this-Court-as-may-be-necessary-or-destrable-to-give-effeet to-this-Order or-to-assist-the Receiver
andHs-asents-in-earsving out the-terms-of s Order:

9994023.1
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and its agents in carrying out the terms of this Order.
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Schedule “A” — Banwell Lots
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Schedule “B” — Form of Receiver’s Certificate

Court File No. CV-11-17088
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL-LIST

BETWEEN:

KEVIN D’AMORE

-and -—
Defendant

BANWELL DEVELOPMENT CORPORATION, 928579 ONTARIO LIMITED,
TT D'AMORE TIMBERS INC.

Respondents
RECEIVER?'S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable HJustice Thomas of the Ontario Superior Court

of Justice (the "Court") dated H—HJune 5, 2013, BDO Canada Limited {“BDOQ") was appointed
as the receiver (the "Receiver”) of all of the-undertaking-property-and assets-ofH, undertakings

r [ well Devel I ion (the “Debtor>—‘Banwell’) and Royal
Timbers Inc.

Vestin der”), providing for ng other things:

g88487d.4
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C.

DATE QF AGREEM “ ’
between the Receiver and [INAME OF

“ "y

240

" L

&e—%&d&seﬂ—ané—p&w&ied%the vesting in and to the Purchaser_all of the

DebtorBanwell’'s right, title and interest in and to the lands_and premises legally
described on Exhibit “A” to this Receiver's Cerificate (the “Purchased Assets’),

whichwith such vesting-is to be effective within respect teof the Purchased Assets upon

the delivery by the Receiver to the Purchaser of afhis certificate confirming (i) the
payment by the Purchaser of the Purchase—Pricepurchase price for the Purchased
Assets; (ii) that the conditions to Clesingclosing as set out in seetion—oai-—the Sale
Agreement have been satisfied or,_to the extent that such conditions could be waived,
have been waived by the Receiver and the Purchaser; and (iii) the transaciion described

“Transaction”) has been completed to the satisfaction of the

Receiver.

Unless otherwise indicated herein, terms with initial capitals have the meanings set out

in the Sale-AgreementOmnibus Approval and Vesting Order.

THE RECEIVER CERTIFIES the following:

1.

The Purchaser has paid and the Receiver has received the PurehasePricepurchase

price for the Purchased Assets payable on the—Clesing—Dateclosing pursuant to the Sale
Agreement;

2.

The conditions to Slesingclosing as set out in section—etthe Sale Agreement have been

satisfied or, to the extent such conditions could be waived, have been waived by the Receiver
and the Purchaser;-and

3.

The Transaction has been completed to the satisfaction of the Receiver:;



ZLH

5. This Certificate was delivered by the Receiver at [TIME] on

[DATE].

. INAME-OFRECEIVER]BDO CANADA
LIMITED solely in its capacity as Reeeiver-of
the undertakingproperty-and-assets-of
{BEBTOR}Court-appointed receiver of Banwell
Development Gorporation and not in its personal

capacity

Per:

Name:
Title:




Sehedule B—

Exhibit “A” to Form of Receiver’s Certificate — Purchased Assets

(INSERT. _LEGAL DESCRIPTION AND MUNICIPAL ADDRESS FOR EACH LOT
COMPRISING THE PURCHASED ASSETS SUBJECT TO THE APPLICABLE SALE
AGREEMENT)

8994023, bos7075.4
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Schedule “D-" — Permitted Encumbrances, Easements and Restrictive Covenants

related to the Real PropertyPurchased Assets

(unaffected by the Vesting Order)

Generally
(i} rvations, limitati rovisions an nditions expr in the original Agreemen
he Crown and all X ion itle;
(ii)
n complied with in all material 1
{iv)
(v)
(vi) il | inr f the Purch
Lots in Plan 12M533
(vii) Instrument No. — Noti ivision Agreement;
{vii) Instrum - i f ivision;
(ix) rument No. CE193237 — Plan D
(x) nstrument No. 12M — Plan of
(xi) Instr 1 — Application to Annex Restrictiv venant;
Xil In nt No. 12R22439 — Reference Plan;
(xiit) Instrument N 4 - f isement;

Lots in Plan 12M546

(xiv)
(xv)
(xvi)
(xvii)
(xix)

Instrument No. R1201053 — Agreement;
Instrumen E1 — ment;
instrument No. CE251614 — Plan Document;
instrument No, 12M546 — Plan Subdivision;
Instrument No. 12R22894 — Plan Reference;
instrument No. CE468429 — Apl Annex Rest Cov:



246
Lots in Plan 12M-503

() rument No. 12R15293 — Plan Reference;
(xxi) In 1 732 — Plan
(xxii) Instr . 7 —

(xxiii) Instrument No. CES6048 — No Sub Agreement;

{(xxiv) Instrument No. CES8400 — Plan Document;

xxv) Instrument No. 12M -P ivision;
{xxvi} Instrument No. 12R21094 — Plan Reference;
{xxvii) Instrument No. CE66960 — Apl Annex Rest Cov

§984873.1
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