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Court File No.  CV-13-00019866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N : 

2502461 ONTARIO LTD. 
Applicant 

- and - 

PORTOFINO CORPORATION 
Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c.B-3, as amended and Section 101 of the Courts of Justice Act, R.S.O. 1990, 
c.C-43, as amended 

 

FEE AFFIDAVIT OF MICHAEL PROSIA 

 I, MICHAEL PROSIA, of the City of London, County of Middlesex, in the Province 

of Ontario, MAKE OATH AND SAY: 

1. I am an associate with the law firm of Miller Thomson LLP (“MT”), lawyers for 

BDO Canada Limited, in its capacity as Court-appointed Receiver (the “Receiver”) of 

the property, assets and undertakings of Portofino Corporation and, as such, have 

knowledge of the matters to which I hereinafter depose.    

2. I make this Affidavit in support of the Receiver’s motion for, among other things, 

having the fees and disbursements of MT, as legal counsel to the Receiver, approved. 

3. Attached hereto to this my Affidavit and marked as Exhibit “A” are copies of the 

invoices (the “Invoices”) rendered by MT to the Receiver for fees and disbursements of 

MT for the period December 1, 2022 through to February 28, 2023 (the “Period”).  

During the Period, the total fees and disbursements billed were $11,261 and $25.53 

respectively.  The HST billed was $1,467.25.  Attached hereto to this my Affidavit and 

marked as Exhibit “B” is a statement summarizing MT’s fees for the Period.  Lawyers 

and staff at MT have collectively expended a total of 16.9 billable hours in connection 
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with this matter during the Period as outlined in the summary of fees attached as Exhibit 

“B”. 

4. To the best of my knowledge, the rates charged by MT throughout these 

proceedings are comparable to the rates charged by other firms in the Southwestern 

Ontario market for the provision of similar services.  No premiums have been charged 

on the invoices.   

SWORN BEFORE ME:   in person X by video conference 

With the deponent in the City of London, 
County of Middlesex, Province of Ontario and 
the Commissioner in the Municipality of 
Thames Centre, Province of Ontario in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely 
this 9th day of May, 2023. 
 

 

 
 
 
 
 

Michael Prosia 

A Commissioner for taking Affidavits (or as 
may be) 
                       (Tony Van Klink) 
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Attached are Exhibits “A” and “B” to 

the Affidavit of Michael Prosia sworn 

the 9th day of May, 2023 

___________________________ 
A Commissioner, Etc. 
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Please return the Account Summary and Remittance Form with your payment. 

Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 

December 31, 2022 

Invoice Number 3840873 

BDO Canada Limited 

633 Colborne Street 

Suite 100 

London, ON  N6B 2V3 

Attention: Stephen N. Cherniak 

To Professional Services Rendered in connection with the following matter(s) including: 

Re: Portofino Corporation 

Our File No. 0082873.0012 

Date Initials Description Hours 

12/01/2022 AVK Conference call with Receiver and counsel for Tarion 0.30 

12/07/2022 AVK Working on revisions to Eleventh Report; drafting 

Notice of Motion 

2.00 

12/12/2022 AVK Working on revisions to Eleventh Report to Court 0.20 

12/12/2022 MAP Review and execute affidavit for court approval of fees 0.20 

12/13/2022 AVK Working on Eleventh Report to Court and motion 

record 

2.00 

12/14/2022 AVK Finalize motion record; letters to service list, Miller 

Canfield and Dante Capaldi 

0.60 

12/15/2022 AVK Communicating with Mr. Cherniak and Mr. Sasso 

regarding motion for approval of Eleventh Report and 

estimated flow of funds 

0.30 

12/15/2022 AVK Emails with Mr. Leschied and Mr. Goldberg regarding 

motion for directions 

0.30 

12/19/2022 AVK Telephone call with counsel for Mr. Rizzo 0.10 

12/20/2022 AVK Review correspondence from Mr. Leschied and reply 

to same 

0.40 

EXHIBIT "A" 26
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Invoice 3840873 

 

 
 
 
 

Please return the Account Summary and Remittance Form with your payment. 

Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 

 

 

Date Initials Description Hours 

12/29/2022 AVK Receive and review correspondence from Don 

Leschied and respond to same; email to Dante 

Capaldi 

0.50 

12/29/2022 AVK Preparing motion confirmation form; correspondence 

to service list; 

0.30 

12/30/2022 AVK Email from Dante Capaldi, email to counsel for Dante 

Capaldi 

0.10 

 

 Total Hours 7.30 

 

Our Fee: 4,685.00 
 

TK ID Initials Name Title Rate Hours Amount 

05403 AVK A. Van Klink Partner $650.00 7.10 $4,615.00 

05961 MAP M. Prosia Associate $350.00 0.20 $70.00 
 

Taxable Disbursements 

 Delivery 25.53   

 

 Total Taxable Disbursements 25.53  $25.53 

 
 

Total Fees and Disbursements $4,710.53 

  

Ontario HST 13% (R119440766)  

 On Fees $609.05 

   

 On Disbursements $3.32 

   
 

Total Amount Due $5,322.90  
 

E.&O.E.  
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Please return the Account Summary and Remittance Form with your payment. 

Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 

 
 

 

 
February 28, 2023  

 

Invoice Number 3859343 

 
 

BDO Canada Limited 

633 Colborne Street 

Suite 100 

London, ON  N6B 2V3 
 

 

Attention: Stephen N. Cherniak 
 

To Professional Services Rendered in connection with the following matter(s) including: 
 

Re: Portofino Corporation 

 Our File No. 0082873.0012 

 

 

Date Initials Description Hours 

01/03/2023 AVK Considering Miller Canfield trust funds issue and email 

to Jerry Goldberg regarding competing positions of 

Miller Canfield and Strosberg Sasso 

1.20 

01/04/2023 AVK Receive correspondence from Mr. Leschied and Mr. 

Goldberg and respond to same 

0.30 

01/05/2023 AVK Preparing Draft Order; emails with Mr. Leschied 

regarding Strosberg Sasso secured claim and priority 

dispute 

1.50 

01/06/2023 AVK Correspondence to service list 0.10 

01/06/2023 AVK Telephone call and emails with Mr. Sasso regarding 

Westview trust funds and Miller Canfield funds 

0.20 

01/06/2023 AVK Emails with Mr. Goldberg 0.10 

01/09/2023 AVK Communicating with counsel for ECC No. 122, 

counsel for Dante Capaldi, Jerry Goldberg and Pat 

Boyd on behalf of Don Leschied regarding motion to 

be heard on January 10; communicating with Mr. 

Cherniak regarding motion and timetable proposed by 

Don Leschied; communicating with counsel for Scott 

D'Amore; revising draft order; letter to service list; 

2.20 
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Invoice 3859343 

 

 
 
 
 

Please return the Account Summary and Remittance Form with your payment. 

Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 

 

 

Date Initials Description Hours 

communicating  with Mr. Sasso regarding settlement 

of Westview trust funds issue; further revising draft 

order; communicating with Mr. Cherniak regarding 

resolution of Westview trust funds issue; further 

communications with service list regarding January 10 

motion 

01/10/2023 AVK Attend before Justice Dube on motion to approve 

Receiver's 11th Report, including preparation for 

same; telephone call with Bill Sasso; telephone call 

with Steve Cherniak 

2.50 

01/11/2023 AVK Communicating with Mr. Cherniak regarding 

distributions to be completed pursuant to order of 

Justice Dube 

0.10 

01/25/2023 AVK Communicating with Mr. Cherniak regarding Miller 

Canfield trust fund issue and assignment of same 

0.20 

01/25/2023 AVK Communicating with Mr. Sasso and Mr. Cherniak 

regarding Miller Canfield trust funds issue 

0.30 

01/26/2023 AVK Telephone call with Bill Sasso regarding Miller 

Canfield trust funds 

0.20 

01/31/2023 AVK Letter to service list regarding Order of Justice Dube 0.10 

02/02/2023 AVK Communicating with Mr. Sasso regarding R+D 

statement for receivership account 

0.10 

02/21/2023 AVK Communicating with Mr. Leslie and Mr. Sasso 

regarding Miller Canfield trust funds issue 

0.20 

02/22/2023 AVK Email to John Leslie regarding Miller Canfield Trust 

Funds issue 

0.10 

02/28/2023 AVK Telephone call with John Leslie regarding Miller 

Canfield trust funds 

0.20 

 

 Total Hours 9.60 

 

Our Fee: 6,576.00 
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Invoice 3859343 

 

 
 
 
 

Please return the Account Summary and Remittance Form with your payment. 

Terms: Accounts due when rendered. Interest at the rate of 12.0% per annum will be  

charged on accounts overdue 30 days or more. Any disbursements not posted to your account on the date of this account will be billed later. 

 

 

TK ID Initials Name Title Rate Hours Amount 

05403 AVK A. Van Klink Partner $685.00 9.60 $6,576.00 
 

Ontario HST 13% (R119440766)  

 On Fees $854.88 

   
 

Total Amount Due $7,430.88  
 

E.&O.E.  
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EXHIBIT "B"
Miller Thomson's Fees

Inv. #3840873 Inv. #3859343 Total
Year of Call Rate 2022 Rate 2023 December 31, 2022 February 28, 2023 Invoices

Hours
T. Van Klink 1988 $650.00 $685.00 7.10 9.60 16.70
M. Prosia 2014 $350.00 N/A 0.20 0.00 0.20

7.30 9.60 16.90

Total $
T. Van Klink 1988 $650.00 $685.00 $4,615.00 $6,576.00 $11,191.00
M. Prosia 2014 $350.00 N/A $70.00 $0.00 $70.00

$4,685.00 $6,576.00 $11,261.00

Summary
Fees $4,685.00 $6,576.00 $11,261.00
Disbursements $25.53 $0.00 $25.53
HST $612.37 $854.88 $1,467.25
Total $5,322.90 $7,430.88 $12,753.78
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2502461 ONTARIO LTD. 

Applicant 
and 

PORTOFINO CORPORATION 

Respondent 

Court File No.  CV-13-00019866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 
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Receipts:

Sale of condominium units and surface parking 16,964,509.00$  

Less: real estate commissions (incl. HST) (656,938.27)        

Less: property tax arrears (424,295.35)        

Less: ECC No. 122 common fees (36,959.02)          

Less: closing adjustments (18,567.49)          

Add: HST collected on parking and unfinished units 260,545.88

16,088,294.75$  

Unit rental Income 1,978,587.60      

Westview Trust Funds (Jan. 10, 2023 Order) 170,852.58         

Funds in Court re: Betschel's Kitchen Centre Inc. 159,530.86         

Holdback funds re: Portofino sub-trades 119,789.96         

Letter of Credit cost reimbursement 64,408.22           

VTB mortgage payout 47,500.00           

Parking space rental 41,914.69           

Security re: Dalfidan Action 31,368.69           

Interest earned 30,833.99           

HST refund 7,971.76             

Miscellaneous litigation 497.88                

18,741,550.98    

Disbursements:

City of Windsor - property taxes 3,060,155.01      

Receiver's fees 1,188,093.71      

ECC No. 122 - common fees 786,233.64         

Miller Thomson LLP - Receiver's legal fees 461,535.04         

HST paid on disbursements 264,788.63         

HST remitted 250,138.22         

Repairs & maintenance 237,927.74         

Settlement of Dalfidan litigation 80,000.00           

Sutts, Strosberg LLP- legal fees 78,662.72           

Property management fees 70,000.00           

Bond premiums 55,689.00           

Utilities 41,559.74           

Advertising 40,346.72           

BMO - Letter of Credit fees re Valente litigation 39,074.26           

Valente litigation - costs award 30,393.34           

Appraisal fees 15,014.50           

Insurance 12,021.48           

Accounting fees 11,050.00           

Commission paid re: rentals 3,650.00             

Tarion Warranty Corporation fees 2,500.00             

Other professional fees 1,972.00             

Corporate income tax 695.14                

Miscellaneous expenses 668.00                

Valente litigation - interest on settlement 628.36                

Bank charges 607.50                

Receiver General - receivership filing fee 70.00                  

6,733,474.75      

Excess receipts over disbursements 12,008,076.23$  

Represented by:

Payments to Secured Creditors

 2502461 Ontario Ltd. / Windsor Family Credit Union 11,846,846.40$  

Funds Held by Receiver

Balance in Receiver's account at April 30, 2023 161,229.83         

 12,008,076.23$  

BDO Canada Limited Court Appointed Receiver of

Portofino Corporation

Statement of Receipts and Disbursements

October 29, 2013 through April 30, 2023
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Court File No.: CV-13-00019866-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

THE HONOURABLE ) TUESDAY, THE 30TH  

 )  

JUSTICE ) DAY OF MAY, 2023 

 
BETW EEN:  

2502461 ONTARIO LTD. 

Applicant 

- and - 

 

PORTOFINO CORPORATION 

Respondent 

APPLICATION UNDER Section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c.B-3, as amended and Section 101 of the Courts of Justice Act, R.S.O. 1990, 
c.C-43, as amended 

 

ORDER 

 THIS MOTION, made by BDO Canada Limited (“BDO”), in its capacity as court-

appointed receiver (the “Receiver”) of the assets, undertakings and properties of 

Portofino Corporation (the “Debtor”) pursuant to the Order of the Honourable Mr. Justice 

Thomas dated October 29, 2013 for an order: 

(a) approving the Receiver’s Statement of Receipts and Disbursements for 

the period October 29, 2013 to April 30, 2023 (the “Statement of Receipts 

and Disbursements”); 

(b) approving the professional fees and disbursements of the Receiver and its 

legal counsel (the “Professional Fees”); 
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(c) discharging the Receiver as receiver of the Property and releasing BDO 

from any and all liability, save and except for any gross negligence or 

wilful misconduct on the Receiver’s part; and  

(d) such further and other relief as counsel may advise and this Honourable 

Court deems just.  

was heard this day at 245 Windsor Avenue, Windsor, Ontario. 

ON READING the Eleventh Report and the Supplementary Report to the 

Eleventh Report (the “Supplementary Report”) and on hearing the submissions of 

counsel for the Receiver and such other counsel that were present as listed on the 

participant information sheet, no one else appearing for any other person on the service 

list, although duly served as appears from the affidavits of service, filed:  

1. THIS COURT ORDERS that the Supplementary Report and the activities and 

conduct of the Receiver described therein are hereby approved. 

2. THIS COURT ORDERS that the Statement of Receipts and Disbursements be 

and the same is hereby approved. 

3. THIS COURT ORDERS that the professional fees of Miller Thomson LLP, as 

described in the fee affidavit of Michael Prosia sworn May 9, 2023, and the fee 

accruals of the Receiver and its legal counsel, Miller Thomson LLP, as described 

in the Supplementary Report, be and the same are hereby approved.  

4. THIS COURT ORDERS that upon the Receiver filing a certificate (the 

“Discharge Certificate”) certifying that it has completed the administration of the 

receivership estate, the Receiver shall be and is hereby discharged as Receiver 

of the assets, undertakings and properties of the Debtor, provided however that 

notwithstanding its discharge herein (a) the Receiver shall remain Receiver for 

the performance of such incidental duties as may be required to complete the 

administration of the receivership herein, and (b) the Receiver shall continue to 

have the benefit of the provisions of all Orders made in this proceeding, including 

all approvals, protections and stays of proceedings in favour of BDO Canada in 

37



- 3 - 

  
69703700.1 

its capacity as Receiver. 

5. THIS COURT ORDERS AND DECLARES that upon the filing of the Discharge 

Certificate, BDO Canada shall be and is hereby released and discharged from 

any and all liability that BDO Canada now has or may hereafter have by reason 

of, or in any way arising out of, the acts or omissions of BDO Canada while 

acting in its capacity as Receiver herein, save and except for any gross 

negligence or willful misconduct on the Receiver’s part.  Without limiting the 

generality of the foregoing, BDO Canada is hereby forever released and 

discharged from any and all liability relating to matters that were raised, or which 

could have been raised, in the within receivership proceedings, save and except 

for any gross negligence or willful misconduct on the Receiver’s part. 

  

 Justice, Ontario Superior Court of Justice 
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