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Court File No.   
 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST)  
 
 

IN THE MATTER OF THE PROPOSAL OF  
PV LABS INC. 

 

NOTICE OF MOTION 

 

PV Labs Inc. (“PV Labs” or the “Company”) will make a motion to a Judge of the 

Commercial List on Thursday, February 2, 2017, at 10:00 a.m., or as soon after that time as the 

motion can be heard, at 330 University Avenue, Toronto, Ontario. 

 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

 THE MOTION IS FOR: 

1. an Order, substantially in the form attached hereto as Schedule “A”, among other things: 

(a) if necessary, abridging the time for service of the Notice of Motion and the 

Motion Record and validating service thereof; 

(b) extending the time for filing a proposal pursuant to s. 50.4(9) of the Bankruptcy 

and Insolvency Act, R.S.C. 1983 c. B-3 (the “BIA”) to April 10, 2017; 

(c) approving the sale and investment solicitation process (“SISP”) described in the 

report (the “BDO Report”) to be filed by BDO Canada Limited (“BDO”), in its 
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capacity as trustee in the proposal of PV Labs (in such capacity, the “Proposal 

Trustee”); 

(d) approving the interim financing of PV Labs by 902878 Ontario Limited (in such 

capacity, the “DIP Lender”) substantially in accordance with the terms of the 

Term Sheet dated January 20, 2017 (the “DIP Term Sheet”); 

(e) granting the following priority charges over the assets of PV Labs, which charges 

shall rank in the priority set out in the proposed order: 

(i) a priority charge in favour of the Proposal Trustee, counsel to the Proposal 

Trustee and counsel for PV Labs (the “Administration Charge”); 

(ii)  a priority charge in favour of the DIP Lender to secure all amounts owing 

under the DIP Term Sheet (the “DIP Lender’s Charge”); and 

(iii) a priority charge in favour of the directors and officers of PV Labs (the 

“Directors’ Charge”); and 

2. such further and other relief as this Honourable Court may deem just. 

 

THE GROUNDS FOR THE MOTION ARE: 

 

Background  

1. PV Labs designs and develops turnkey aerial imaging systems for the (a) Cinema, (b) 

Intelligence, Surveillance, Reconnaissance, and (c) Aerial Survey markets.  The 

2
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Company’s expertise is in the development of solutions that require high performance 

gimbal stabilization, optics and data management that leverage its common software and 

hardware components. 

2. PV Labs is in default with certain of its secured lenders. 

3. By letter dated January 18, 2017 (received January 19, 2017), PV Labs Capital 

Corporation (an arm’s length lender) demanded repayment of its loan in full, claiming 

$4,111,396.45 plus interest, fees and costs, and included a Notice of Intention to Enforce 

Security under s. 244 of the BIA. 

4. Management of the Company, with the assistances of its advisors, has considered the 

most effective and efficient way to implement a sale transaction or other restructuring 

alternative.  Management considered its financial difficulties and its cash position and has 

consulted extensively with its lenders.  Ultimately, it was determined that the best 

alternative in order to preserve the business as a going concern would be to pursue the 

implementation of a sale transaction or other restructuring alternative through a proposal 

proceeding under the BIA. 

5. On January 27, 2017, PV Labs filed a Notice of Intention to File a Proposal (the “NOI”) 

pursuant to section 50.4 of the BIA.  BDO was appointed as Proposal Trustee. 

The SISP 

6. The Proposal Trustee has developed the SISP, which would be conducted independently 

by the Proposal Trustee. 
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7. Court approval of the SISP at the outset of the process is being sought in order to provide 

certainty as to the commercial reasonableness of the SISP, and avoid the possibility that 

time and effort will be incurred on a process that might later, when presenting a resulting 

transaction for court authorization, be determined to have been inadequate. 

The DIP Loan 

8. PV Labs is presently facing a severe liquidity crisis and, absent further funding, it is  

concerned that it could run out of liquidity needed to fund its operations by the end of the 

week of January 30, 2017. 

9. The DIP Lender has agreed to provide interim financing (the “DIP Loan”) to PV Labs 

pursuant to the terms of the DIP Term Sheet. 

10. Without the DIP Loan, PV Labs will be unable to finance its operations or its efforts to 

restructure its business. 

The Charges 

11. The DIP Loan is subject to court approval of the DIP Term Sheet and the granting of a 

court-ordered charge over all of the assets of PV Labs. 

12. PV Labs will require the participation of the Proposal Trustee, the Proposal Trustee’s 

legal counsel and its own legal counsel to assist with these NOI proceedings.  PV Labs is 

seeking the Administration Charge to secure payment of their reasonable fees and 

expenses. 

4
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13. The requested court-ordered charges are fair and reasonable in the circumstances and are 

necessary in order to complete the Company’s objectives in this proceeding. 

Extension of Time 

14. An extension of time under s. 50.4(9) is required in order to permit the SISP to be carried 

out and is warranted at this time in order to avoid an unnecessary court attendance. 

Other Grounds 

15. Sections 50.4(9), 50.6, 64.2 and 64.1 of the BIA and the inherent and equitable 

jurisdiction of this Court. 

16. Such further and other grounds as counsel may advise and this Honourable Court permits. 

 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

 

1. Affidavit of Mark Chamberlain;  

2. The BDO Report; and 

3. Such further and other material as counsel may advise and this Honourable Court 

permits. 
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Dated:  January 27, 2017 CHAITONS LLP 

5000 Yonge Street, 10
th

 Floor 
Toronto, ON  M2N 7E9 
 
George Benchetrit (LSUC #34163H) 
Tel: (416) 218-1141 
Fax: (416) 218-1841 
E-mail:  george@chaitons.com 
 
Michael Kril-Mascarin (LSUC #65583K) 
Tel: (416) 218-1123 
Fax: (416) 218-1848 
E-mail:  michaelk@chaitons.com 
 
Lawyers for PV Labs Inc. 

 
TO:   THE SERVICE LIST 
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Court File No.   
  

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST)  
 
 

THE HONOURABLE JUSTICE )                       DAY, THE  
 )  
 ) DAY OF FEBRUARY, 2017 

 
 

IN THE MATTER OF THE PROPOSAL  
OF PV LABS INC. 

 
 

 

ORDER 

  

THIS MOTION, made by PV Labs Inc. (“PV Labs”) for various relief pursuant to the 

Bankruptcy and Insolvency Act (Canada), R.S.C. 1985, c. B-3, as amended (“BIA”), was heard 

this day at 330 University Avenue, Toronto, Ontario. 

ON READING the Notice of Motion, the Affidavit of Mark Chamberlain sworn January 

27, 2017 (the “Chamberlain Affidavit”), the Report of BDO Canada Limited in its capacity as 

the Proposal Trustee (“Proposal Trustee”) dated January 27, 2017 (the “BDO Report”), and on 

being advised that the secured creditors who are likely to be affected by the charges created 

herein were given notice, and on hearing the submissions of counsel to PV Labs, counsel to the 

Proposal Trustee, counsel to the DIP Lender (as hereinafter defined), and counsel to ●, no one 

else appearing. 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record of PV Labs is hereby abridged and validated so that this Motion is properly returnable 

today and hereby dispenses with further service thereof. 
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STAY EXTENSION 

2. THIS COURT ORDERS that the time for PV Labs to file a proposal, and the stay of 

proceedings herein, is hereby extended in accordance with subsection 50.4(9) of the BIA to and 

including April 10, 2017, 

APPROVAL OF SISP 

3. THIS COURT ORDERS that the sale and investment solicitation process (the “SISP”) 

described in the BDO Report is hereby approved. 

4. THIS COURT ORDERS that the Proposal Trustee and PV Labs be and are hereby 

authorized and empowered to take such steps as are necessary or desirable to carry out and 

perform their obligations under the SISP, provided that any definitive agreement to be executed 

by PV Labs in respect of the sale of all or part of the Property (as defined below) shall require 

further approval of this Court. 

ADMINISTRATION CHARGE 

5. THIS COURT ORDERS that the Proposal Trustee, counsel to the Proposal Trustee and 

counsel to PV Labs shall be paid their reasonable fees and disbursements (including any pre-

filing fees and disbursements), in each case at their standard rates and charges, by PV Labs as 

part of the costs of these proceedings.  PV Labs is hereby authorized and directed to pay the 

accounts of the Proposal Trustee, counsel to the Proposal Trustee and counsel to PV Labs on at 

least a monthly basis. 

6. THIS COURT ORDERS that the Proposal Trustee, counsel to the Proposal Trustee and 

counsel to PV Labs shall be entitled to the benefit of and are hereby granted a charge (the 

“Administration Charge”) on all assets, rights, undertakings, and properties of PV Labs, of 

every nature and kind whatsoever, and wherever situated including all proceeds thereof (the 

“Property”), which Administration Charge shall not exceed an aggregate amount of $250,000, 

as security for their professional fees and disbursements incurred at their standard rates and 

charges, both before and after the making of this Order in respect of these proceedings. The 

Administration Charge shall have the priority set out in paragraphs 16 and 18 hereof. 
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DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE 

7. THIS COURT ORDERS that PV Labs shall indemnify its directors and officers against 

obligations and liabilities that they may incur as directors or officers of PV Labs after the 

commencement of the within proceedings, except to the extent that, with respect to any officer or 

director, the obligation or liability was incurred as a result of the director’s or officer’s gross 

negligence or wilful misconduct. 

8. THIS COURT ORDERS that the directors and officers of PV Labs shall be entitled to the 

benefit of and are hereby granted a charge (the “Directors’ Charge”)  on the Property, which 

charge shall not exceed an aggregate amount of $●, as security for the indemnity provided in 

paragraph 7 of this Order.  The Directors’ Charge shall have the priority set out in paragraphs 16 

and 18 hereof. 

9. THIS COURT ORDERS that, notwithstanding any language in any applicable insurance 

policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit of 

the Directors’ Charge, and (b) PV Labs’ directors and officers shall only be entitled to the benefit 

of the Directors’ Charge to the extent that they do not have coverage under any directors’ and 

officers’ insurance policy, or to the extent that such coverage is insufficient to pay amounts 

indemnified in accordance with paragraph 7 of this Order. 

DIP FINANCING 

10. THIS COURT ORDERS that the execution by PV Labs of the DIP Term Sheet (as 

hereinafter defined) is hereby approved, nunc pro tunc, and PV Labs is hereby authorized and 

empowered to perform its obligations under the DIP Term Sheet and to obtain and borrow 

amounts under DIP Term Sheet entered into among PV Labs, as borrower, and 902878 Ontario 

Limited, as lender (the “DIP Lender”), provided that borrowings under such credit facility shall 

not exceed the principal amount of $1.5 million unless permitted by further Order of this Court. 

11. THIS COURT ORDERS that such credit facility shall be on the terms and subject to the 

conditions set forth in the DIP term sheet between PV Labs and the DIP Lender dated as of 

January 20, 2017, and appended to the BDO Report (the “DIP Term Sheet”), together with such 

9



4 
 

Doc#3826838v1 

modifications as may be agreed upon by PV Labs and the DIP Lender and consented to by the 

Proposal Trustee. 

12. THIS COURT ORDERS that PV Labs is hereby authorized and empowered to execute 

and deliver such credit agreements, mortgages, charges, hypothecs and security documents, 

guarantees or other definitive documents (such documents, together with the DIP Term Sheet, 

collectively, the “Definitive Documents”), as are contemplated by the DIP Term Sheet or as 

may be reasonably required by the DIP Lender pursuant to the terms thereof, together with such 

modifications as may be agreed upon by PV Labs and the DIP Lender and consented to by the 

Proposal Trustee, and PV Labs is hereby authorized and directed to pay and perform all of its 

indebtedness, interest, fees, liabilities, and obligations to the DIP Lender under and pursuant to 

the Definitive Documents as and when the same become due and are to be performed, 

notwithstanding any other provision of this Order. 

13. THIS COURT ORDERS that the DIP Lender shall be entitled to the benefit of and is 

granted a charge (the “DIP Lender’s Charge”) on the Property, which DIP Lender’s Charge 

shall not secure an obligation that exists before this Order is made. The DIP Lender’s Charge 

shall have the priority set out in paragraphs 16 and 18 hereof. 

14. THIS COURT ORDERS that, notwithstanding any other provisions of the BIA:  

a. the DIP Lender may take such steps from time to time as it may deem necessary 

or appropriate to file, register, record, or perfect the DIP Lender’s Charge or any 

of the Definitive Documents; 

b. upon the occurrence of an event of default under the Definitive Documents, the 

DIP Lender may (i) cease making advances to PV Labs, and (ii) with approval of 

the Court upon at least three (3) business days’ notice to PV Labs and the 

Proposal Trustee, exercise any and all of its rights and remedies against PV Labs 

or the Property under or pursuant to the Definitive Documents and the DIP 

Lender’s Charge, including without limitation, set off and/or consolidate any 

amounts owing by the DIP Lender to PV Labs against the obligations of PV Labs 

to the DIP Lender under the Definitive Documents or the DIP Lender’s Charge, to 
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make demand, accelerate payment and give other notices, or to apply to this Court 

for the appointment of a receiver, receiver and manager or interim manager, or for 

a bankruptcy order against PV Labs and for the appointment of a trustee in 

bankruptcy of PV Labs; and 

c. the foregoing rights and remedies of the DIP Lender shall be enforceable against 

any trustee in bankruptcy, interim receiver, receiver or receiver and manager of 

PV Labs or the Property. 

15. THIS COURT ORDERS AND DECLARES that all claims of the DIP Lender pursuant to 

the Definitive Documents are not claims that may be compromised pursuant to any Proposal 

under the BIA (“Proposal”) filed by PV Labs or any plan of arrangement or compromise 

(“Plan”) filed by PV Labs under the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-

36, as amended (the “CCAA”) without consent of the DIP Lender and, the DIP Lender shall be 

treated as unaffected in any Proposal or Plan or other restructuring with respect to any 

obligations outstanding to the DIP Lender under or in respect of the Definitive Documents. 

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER 

16. THIS COURT ORDERS that the priorities of the Administration Charge, the DIP 

Lender’s Charge and the Director’s Charge, as among them, shall be as follows: 

First - Administration Charge (to the maximum amount of $250,000);  

Second - DIP Lender’s Charge; and 

Third – Directors’ Charge (to the maximum amount of $●) 

17. THIS COURT ORDERS that the filing, registration or perfection of the Administration 

Charge, or the DIP Lender’s Charge (collectively, the “Charges”) shall not be required, and that 

the Directors’ Charge shall be valid and enforceable for all purposes, including as against any 

right, title or interest filed, registered, recorded or perfected subsequent to the Charges coming 

into existence, notwithstanding any such failure to file, register, record or perfect. 
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18. THIS COURT ORDERS that each of the Charges shall constitute a charge on the 

Property and such Charges shall rank in priority to all other security interests, trusts, liens, 

charges and encumbrances, claims of secured creditors, statutory or otherwise (collectively, 

“Encumbrances”), in favour of any Person, notwithstanding the order of perfection or 

attachment. 

19. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as 

may be approved by this Court, PV Labs shall not grant any Encumbrances over any Property 

that rank in priority to, or pari passu with, any of the Charges, unless PV Labs also obtains the 

prior written consent of the Proposal Trustee, the DIP Lender and all other beneficiaries of the 

Charges, or further Order of this Court. 

20. THIS COURT ORDERS that the Administration Charge, the Directors’ Charge, the 

Definitive Documents and the DIP Lender’s Charge shall not be rendered invalid or 

unenforceable and the rights and remedies of the chargees entitled to the benefit of the Charges 

(collectively, the “Chargees”) thereunder shall not otherwise be limited or impaired in any way 

by (a) the pendency of these proceedings and the declarations of insolvency made herein; (b) any 

motion(s) or application(s) for bankruptcy order(s) issued pursuant to BIA, or any bankruptcy 

order made pursuant to such motions or applications; (c) the filing of any assignments for the 

general benefit of creditors made or deemed to have been made pursuant to the BIA; (d) the 

provisions of any federal or provincial statutes; or (e) any negative covenants, prohibitions or 

other similar provisions with respect to borrowings, incurring debt or the creation of 

Encumbrances, contained in any existing loan documents, leases, sublease, offer to lease or other 

agreement (collectively, an “Agreement”) which binds PV Labs or the DIP Lender, and 

notwithstanding any provision to the contrary in any Agreement: 

a. neither the creation of the Charges nor the execution, delivery, perfection, 

registration or performance of the Definitive Documents shall create or be 

deemed to constitute a breach by PV Labs or the DIP Lender of any Agreement to 

which any one of them is a party; 
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b. none of the Chargees shall have any liability to any Person whatsoever as a result 

of any breach of any Agreement caused by or resulting from PV Labs entering 

into the Definitive Documents, the creation of the Charges, or the execution, 

delivery or performance of the Definitive Documents; and  

c. the payments made by PV Labs pursuant to this Order, the Definitive Documents, 

and the granting of the Charges, do not and will not constitute preferences, 

fraudulent conveyances, transfers at undervalue, oppressive conduct, or other 

challengeable or voidable transactions under any applicable law. 

SERVICE AND NOTICE 

21. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which may be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17.05 of the Rules of Civil 

Procedure, this Order shall constitute an order for substituted service pursuant to Rule 16.04 of 

the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil Procedure and 

paragraph 21 of the Protocol, service of documents in accordance with the Protocol will be 

effective upon transmission. This Court further orders that a Case Website shall be established in 

accordance with the Protocol with the following URL: ●. 

22. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Proposal Trustee, counsel to the Proposal Trustee and 

counsel to PV Labs are at liberty to serve or distribute this Order, any other materials and orders 

in these proceedings, any notices or other correspondence, by forwarding true copies thereof by 

prepaid ordinary mail, courier, personal delivery, facsimile or electronic transmission to PV 

Labs’ creditors or other interested parties at their respective addresses as last shown on the 

records of PV Labs and that any such service or notice by courier, personal delivery, facsimile or 

electronic transmission shall be deemed to be received on the next business day following the 

date of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing. 

13
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GENERAL 

23. THIS COURT ORDERS that PV Labs or the Proposal Trustee may from time to time 

apply to this Court for advice and directions in the discharge of their powers and duties 

hereunder. 

24. THIS COURT ORDERS that each of PV Labs and the Proposal Trustee be at liberty and 

is hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative 

body, wherever located, for the recognition of this Order, and for assistance in carrying out the 

terms of this Order and any other Order issued in these proceedings.  

25. THIS COURT ORDERS that any interested party (including PV Labs and the Proposal 

Trustee) may apply to this Court to vary or amend this Order on not less than seven (7) days 

notice to any other party or parties likely to be affected by the order sought or upon such other 

notice, if any, as this Court may order. 

26. THIS COURT ORDERS that this Order and all of its provisions are effective as of 12:01 

a.m. Eastern Daylight Time on the date of this Order, and, for greater certainty, the DIP Lender 

shall be entitled to rely on this Order as issued for all advances made under the DIP Term Sheet 

and the Definitive Documents up to and including the date this Order may be varied or amended 

by this Court. 

        ______________________________ 
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     Court File No.    
 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST)  
 
 

IN THE MATTER OF THE PROPOSAL OF  
PV LABS INC. 

 
 
 

AFFIDAVIT OF MARK CHAMBERLAIN 
 
 

I, Mark Chamberlain, of the City of Hamilton, in the Province of Ontario, MAKE OATH AND 

SAY AS FOLLOWS: 

1. I am the President, CEO and largest shareholder of PV Labs Inc. (referred to herein as “PV 

Labs” or the “Company”).  As such, I have personal knowledge of the matters to which I depose in 

this affidavit, save and except for such facts or matters which are stated to be based on information and 

belief, and where so stated, I believe same to be true. 

2. This affidavit is sworn in support of a motion brought by the Company seeking an order (among 

other things): 

(a) extending the time for filing a proposal pursuant to s. 50.4(9) of the Bankruptcy and 

Insolvency Act, R.S.C. 1983 c. B-3 (“BIA”) to April 1, 2017; 

(b) approving an interim financing facility in the form of the Term Sheet signed by 902878 

Ontario Limited; 
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(c) approving court-ordered charges in favour of (i) the DIP Lender (defined below), (ii) the 

professionals whose work will be essential to the process described below, and (iii) the 

directors and officers of the Company; and 

(d) approving a sale and investor solicitation process as recommended by BDO Canada 

Limited (“BDO”) in its capacity as proposal trustee (the “Proposal Trustee”). 

A. BUSINESS OF PV LABS 

i. Background 

3. PV Labs is an Ontario corporation with its head office in Burlington. 

4. I founded PV Labs in 2004.  Since then, PV Labs has designed and developed turnkey aerial 

imaging systems for the (a) Cinema, (b) Intelligence, Surveillance, Reconnaissance, and (c) Aerial 

Survey markets.  The Company’s expertise is in the development of solutions that require high 

performance gimbal stabilization, optics and data management that leverage our common software and 

hardware components. 

5. After 4 years of investment, PV Labs has developed the next generation of stabilization 

technology. This technology represents the fifth generation of stabilization technology and is the first 

platform stabilization technology to utilize a six degree of freedom “Flex-Pivot-Isolator” to replace the 

traditional mechanical constraint system in a gimbal.  The new technology includes both software and 

hardware that enable a structure to provide a simple, direct support for the imager. 
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6. PV Labs is the newest entrant in the markets utilizing its ‘GEN V’ technology based products 

where major competitors include L-3 Communications, Raytheon and FSI. The competitive advantage 

of the new GEN V technology based products is its significant improvements in size, weight and 

performance as compared to its competitors. 

ii. Employees 

7. The Company currently has approximately 31 employees, all of whom are non-unionized. Of 

these employees, there are approximately 9 working on the manufacturing side, 19 engineers and 2 

working in sales. 

8. The Company does not maintain or contribute to a pension plan for its employees. 

iii. Facilities 

9. PV Labs operates out of leased premises in Burlington which total approximately 7,850 square 

feet.  The current lease term for these premises expires in February 2019. 

iv. Subsidiaries 

10. The Company has interests in the following companies: 

(a) 100% ownership in Pictorvision Holdings Inc., a Delaware company whose sole asset is 

all of the shares of Pictorvision Inc. (“Pictorvision”), another Delaware company.  

Pictorvision leases out imaging systems under an arrangement with a California-based 

supplier of telescopic cranes; and 
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(b) a minor interest (less than 5%) in GeoDigital International Inc. (“GDI”), which mainly 

provides aerial survey solutions for the power utility market. 

B. ASSETS AND LIABILITIES 

i. Financial Statements 

11. The Company’s financial statements are typically prepared on a consolidated basis with a 

September 30 year-end.  The most current unaudited consolidated financial statements for the Company 

are for the fiscal year ending September 30, 2016, a true copy of which is attached hereto as Exhibit A. 

12. Attached hereto as Exhibit B is a true copy of interim financial statements for the period ending 

December 31, 2016. 

ii. Assets 

13. As of December 31, 2016, the Company’s principal assets consisted of the following: 

Asset Book Value 

Unrelated party accounts receivable $311,669 

Inventory $1,121,964 

Work in Progress 563,810 

ITC Taxes Receivable $1,265,000 

Fixed Assets $131,213 
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iii. Secured Creditors 

a. RBC 

14. PV Labs entered into a credit agreement with Royal Bank of Canada (“RBC”) pursuant to a 

Facilities Letter dated March 8, 2012 as amended September 5, 2012 (the “RBC Credit Agreement”).  

Under the RBC Credit Agreement, the Company has a revolving line of credit in the maximum amount 

of $600,000 which currently bears interest at the rate of 5.6% per annum. 

15. RBC holds a general security interest against all of PV Labs’ assets which has been registered 

under the Personal Property Security Act (Ontario) (the “PPSA”). 

16. As of January 17, 2017, the Company’s indebtedness to RBC under the RBC Credit Agreement 

totaled $525,000. 

b. BDC 

17. Pursuant to a Letter of Offer dated February 24, 2011, Business Development Bank of Canada 

(“BDC”) granted a loan to PV Labs in the amount of $2.5 million.  The parties signed a Loan 

Agreement dated April 25, 2011 (the “BDC Loan Agreement”).  The terms of the loan have been 

amended from time to time by way of letters signed by BDC and PV Labs. 

18.   The Company’s obligations under the BDC Loan Agreement are secured pursuant to, among 

other things, a general security agreement in favour of BDC.  BDC has registered its security interest in 

accordance with the PPSA. 
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19. The Company is in default under its obligations owed to BDC, which is in a position to demand 

repayment in full of all amounts owed under the BDC Loan Agreement. 

20. As of January 22, 2017, the Company’s indebtedness to BDC under the BDC Loan Agreement 

will total approximately $2,130,960 for principal and $33,116 in accrued interest. 

c. PVLCC 

21. In January 2013, the Company accepted an offer of financing from Dundurn Capital Partners 

Inc. (“Dundurn”) which called for, among other things, a $2 million convertible loan, $750,000 of 

SRED financing and the sale of 5/6ths of its subsidiary, Pictorvision, to Dundurn for $2.5 million, 

which funds would be used by PVL to repay the BDC debt. 

22. Dundurn was an entity controlled by an existing shareholder (Rob Manherz) who was also a 

director of PVL. Dundurn was to be replaced by a new vehicle - PV Labs Capital Corporation 

(“PVLCC”) - once the participants were finalized. 

23. A Loan Agreement dated January 30, 2013 was signed by PVL and PVLCC (and related parties) 

which called for, among other things, repayment of the loan by PVLCC on the earliest of January 20, 

2014 and the occurrence of an event of default. 

24. PVLCC did not subsequently complete the transaction to acquire the Company’s interest in 

Pictorvision, and accordingly the Company did not make the corresponding payment in reduction of the 

BDC debt. 
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25. The term of the loan by PVLCC expired in 2014, at which time all amounts properly owed to 

PVLCC became repayable, subject to the terms of the agreements between the parties.  Since that time, 

PVL and PVLCC have communicated periodically in an attempt to resolve their various issues, 

including but not limited to repayment of the amounts owed to PVLCC, but to date various issues 

between the parties remain unresolved, and the Company does not have the means to repay PVLCC. 

26. PVLCC holds a general security interest against all of PV Labs’ assets which has been 

registered under the PPSA. 

27. As of December 31, 2016, the Company’s indebtedness to PVLCC (not including a management 

fee claimed by PVLCC in the amount of approximately $976,000) totaled approximately $1,952,000 for 

principal and accrued interest of $628,000 (based on a 10% interest rate). 

28. By letter dated January 18, 2017 (received January 19, 2017), a true copy of which is attached 

hereto as Exhibit C, PVLCC demanded repayment of its loan in full, claiming $4,111,396.45 plus 

interest, fees and costs, and included a Notice of Intention to Enforce Security under s. 244 of the BIA. 

d. Other Secured Creditors 

29. I am informed by Michael Kril-Mascarin, an associate lawyer with Chaitons LLP (“Chaitons”), 

counsel to PV Labs, that Chaitons has conducted searches under the Ontario Personal Property Security 

Registration System.  Those searches have revealed registrations in favour of the following parties (I 

have omitted RBC, BDC, and PVLCC since their registrations are summarized above), all of which 

relate to equipment leases: 
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 Xerox Canada Ltd.  

 National Leasing Group Inc.  

 Dell Financial Services Canada Limited  

30. Attached hereto as Exhibit D is a summary prepared by Chaitons of the results of those searches 

including a brief description of the collateral shown on the registrations. 

e. Priorities 

31. By Amended and Restated Subordination and Priorities Agreement signed in February 2013 (the 

“Inter-Creditor Agreement”), a true copy of which is attached hereto as Exhibit E, RBC, BDC and 

PVLCC set forth their respective rights and remedies in respect of the security granted by PV Labs to 

each of them. 

32. The Inter-Creditor Agreement establishes the following general priorities among these parties as 

more specifically detailed therein: 

(a) the BDC Security and the RBC Security were postponed and subordinated to the 

PVLCC Security with respect to SRED tax credits for the Company’s 2012 tax year1 

and the Company’s shares in GDI; 

(b) other than with respect to SRED tax credits for the Company’s 2012 tax year and the 

Company’s shares in GDI, the PVLCC Security was fully subordinated to the BDC 

Security and the RBC Security; and 
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(c) the BDC Security was fully subordinated to the RBC Security, except that:  

i. the BDC Security ranks in priority to the RBC Security with respect to a life 

insurance policy on my life; and 

ii. the RBC Security and BDC Security rank pari passu with respect to the Company’s 

intellectual property. 

f. Unsecured Creditors 

33. As of December 31, 2016, the Company’s principal unsecured liabilities, not including the 

amounts owed to RBC, BDC and PVLCC, consisted of the following: 

Liabilities Amount 

Accounts Payable $1,861,270 

Customer Advances $1,294,379 

 

C. FINANCIAL POSITION OF PV LABS 

i. Cash Flow 

34. The Company does not currently have any cash and is relying on its operating line with RBC to 

finance operations. 

                                                                                                                                                                  
1  Those funds were received by PV Labs and used to pay off the PVLCC SRED loan facility. 
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35. The Company has worked with the Proposal Trustee to prepare a current cash flow statement 

(the “Cash Flow”) for the Company, which I understand is appended to the report of the Proposal 

Trustee being filed with the Court. 

36. Based on the assumptions in the Cash Flow and the current circumstances facing the Company, 

the Company is concerned that it could run out of liquidity needed to fund its operations by the end of 

the week of January 30, 2017. 

ii. Events Leading to the Company’s Current Financial Circumstances 

37. Over the past 4 years, PV Labs has invested approximately $10 million in the development of a 

new aerial camera stabilization technology for the Intelligence, Reconnaissance and Security markets 

and the commercial Cinema market. 

38. The initial commercial product available for sale based on the new technology was finished 

approximately one year late due to technical design problems and supplier delays. Based on the original 

completion date, and the strength from orders for the first five units, the company began purchasing the 

necessary inventory to meet customer delivery dates at a cost of approximately $400,000 per system.  

39. The delayed delivery of the first units has resulted in a significant delay in revenue at the same 

time that inventory has increased significantly.  An ongoing dispute regarding the terms of the PVLCC 

loan has prevented the company from obtaining additional financing to fund the cash shortfall.  The 

combined impact has resulted in a significant cash shortage and our inability to meet our immediate 

financial and operating obligations. 
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NOI PROCEEDING 

40. Management of the Company, with the assistances of its advisors, has considered the most 

effective and efficient way to implement a sale transaction or other restructuring alternative.  

Management considered its financial difficulties and its cash position and has consulted extensively 

with its lenders.  Ultimately, it was determined that the best alternative in order to preserve the business 

as a going concern would be to pursue the implementation of a sale transaction or other restructuring 

alternative through a proposal proceeding under the BIA. 

D. RELIEF SOUGHT 

i. Sale and Investor Solicitation Process 

41.  The Proposal Trustee has developed a proposed sale and investor solicitation process (the 

“SISP”) which would be conducted independently by the Proposal Trustee.  I understand that a 

summary of the SISP, including proposed terms and timelines, will be included in a report to be filed 

with the Court by the Proposal Trustee (the “Trustee’s Report”). 

42. Court approval of the SISP at the outset of the process is being sought in order to provide 

certainty as to the commercial reasonableness of the SISP, and avoid the possibility that time and effort 

will be incurred on a process that might later, when presenting a resulting transaction for court 

authorization, be determined to have been inadequate. 
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ii. Interim Financing 

43. As explained above, the Company has insufficient liquidity to maintain its operations through 

the proposal proceedings. 

44. PV Labs received an offer for interim financing from 902878 Ontario Inc. (“902”) which it 

evaluated with the assistance of its counsel and the Proposal Trustee, considering, among other things, 

the costs and fees associated with the proposal, the priority ranking of charges securing the proposed 

interim financing and the Company’s liquidity requirements during the proposal proceedings.  902’s 

principal in John Heersink, and is known to the Company as it had previously provided financing to the 

Company of up to $1 million secured by the Company’s rights to certain amounts payable to it under 

the federal Scientific Research and Experimental Development Tax Incentive Program (“SRED”). 

45. After evaluating the financing proposal from 902 with a view to the best interests of 

PV Labs and its stakeholders, PV Labs negotiated with 902’s principal, John Heersink, to finalize 

the terms of the proposed financing.  I understand that a copy of the finalized term sheet (the “DIP 

Term Sheet”) setting out the terms of the interim financing facility (the “DIP Facility”) will be 

attached to the Trustee’s Report. 

46. The DIP Facility is provided on terms that are fair and reasonable and is the product of an arms’ 

length negotiation and compromise. 

47. It is contemplated that all obligations of the Company under the DIP Term Sheet are to be 

secured by a court-ordered charge (the “DIP Lender’s Charge”) over all present and after-acquired 

property, assets and undertakings of the Company, ranking in priority to all other obligations other than 
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the Administration Charge (defined below), statutory super priority deemed trusts and liens for unpaid 

source deductions and such other permitted priority encumbrances as may be agreed to in writing by 

902. 

48. For the reasons more fully detailed in the Proposal Trustee’s Report, I understand that the 

Proposal Trustee supports approval of the DIP Term Sheet. 

iii. Administration Charge 

49. It is contemplated that the Proposal Trustee, counsel to the Proposal Trustee and counsel to the 

Company would be granted a first priority court-ordered charge on the assets, property and undertaking 

of the Company in priority to all claims (the “Administration Charge”) in respect of their fees and 

disbursements, incurred at standard rates and charges. 

50. I believe that the Administration Charge is fair and reasonable in the circumstances and is 

necessary in order to complete the Proposal Proceedings. 

iv. D&O Charge  

51. The following expenses giving rise to director liability are expected to be incurred by the 

Company going forward: 

(a) wages and vacation pay;  

(b) source deductions payable to CRA; and  

(c) HST remittances to CRA.  
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