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ONTARIO
SUPERIOR COURT OF JUSTICE
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BETWEEN:

THE TORONTO-DOMINION BANK
Applicant

- and -

FAIRVIEW NURSING HOME LIMITED

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS AMENDED

NOTICE OF APPLICATION

TO THE RESPONDENT

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Apphcant The claim
made by the Applicant appears on the following page. -

THIS APPLICATION will come on for a hearing before a judge presiding over the
Commercial List at 330 University Avenue, Toronto, Ontario on December 18, 2013, at 10:00
a.m. or as soon after that time as the matter can be heard on the application of the Applicant'

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of* an:y step in
the application or to be served with any documents in the apphcatlon you or an Ontario lawyer
acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the
Rules of Civil Procedure, serve it on the Applicanit’s lawyer or, where the Applicant does not
have a lawyer, serve it on the Applicant, and file it, with proof of service, in this court office, and’
you or your lawyer must appear at the hearing. :




IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES
ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of
appearance, serve a copy of the evidence on the Applicant’s lawyer or, where the Applicant does
not have a lawyer, serve it on the Applicant, and file it, with proof of service, in the court office
where the application is to be heard as soon as possible, but at least two days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH
TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL
AID OFFICE. '

Date: December 12, 2013. Issued by

\ \oval Tegistrar
N Giuseppe Dipistic

Address of Registrar

court office: 330 University Avenue

Toronto, Ontario

MS5G 1R7

TO: ALL THE PARTIES ON THE ATTACHED SERVICE LIST




APPLICATION

THE APPLICANT, THE TORONTO-DOMINION BANK (“TD”), MAKES
APPLICATION FOR AN ORDER, among other things:

b)

If necessary, abridging the time for service and filing of this notice of application

and the application record or, in the alternative, dispensing with same;

Appointing BDO Canada Limited (“BDO”) as receiver (in such capacity, the-

“Receiver”), without security, in respect of a sales process of all of the assets,

undertakings and properties of Fairview Nursing Home Limited (the “Debtor”)
acquired for, or used in relation to the Debtor’s business, including all proceeds
thereof (the “Property”) on the terms set out in the draft Order attached as
Schedule A to this Notice of Application (“Proposal Order”); and

Such further and other relief as counsel may advise and this Honourable Court

may permit.

THE GROUNDS FOR THE APPLICATION ARE:

a)

b)

The Debtor is a corporation incorporated pursuant to the laws of the Province of

Ontario;
The Debtor is currently indebted to TD with respect to:

i) certain credit facilities granted by TD faursuant to and under the terms of a
letter agreement dated July 7, 2010 and accepted by the Debtor on July 8,
2010, as amended by letter agreement dated April 23, 2012 (collectively
and as amended, restated, renewed and replaced, the “Credit

Agreement”); and

it) a forbearance agreement among TD, the Debtor and the Guarantor (as
defined below) dated August 22, 2012 (the “Forbearance Agreement”),
which agreement ended effective February 14, 2013;

As security for its obligations to TD, the Debtor provided, inter alia,




d)

g)

h)

1) a General Security Agreement dated July 16, 2010 (the “GSA”),
registration of which was duly made under the Personal Property Security

Act (Ontario) (the “PPSA”),

i1) a collateral Charge/Mortgage over the property known municipally as 14
Cross Street, Toronto, Ontario, and legally described as PIN 21296-0399
(LT) (the “Premises™) in the principal amount of $1,500,000 registered on
July 19, 2010 as Instrument No. AT2450748 (the “Charge’); and

ii) a general assignment of rents in respect of the Premises dated July 16,
2010 as collateral security for the due payment and performance of all of
the Debtor’s obligations under the Charge, which was registered on title
on July 19, 2010 as Instrument No. AT2450749 (the “Assignment of
Rents” and, together with the GSA and the Charge, the “Security”);

The obligations of the Debtor to TD were guaranteed by Herbert Washington
Chambers pursuant to and under the terms of a Guarantee dated July 16, 2010 (the
“Guarantee”). Herbert W. Chambers passed away and the obligations owed to
TD under the Guarantee enured to The Estate of Herbert Washington Chambers
(the “Guarantor”). The Bank of Nova Scotia Trust Company is the Estate

Trustee of the Guarantor;

The Debtor is in default of its obligations to TD under the Credit Agreement and

the Forbearance Agreement;

As of November 13, 2013, the Debtor was indebted to TD under the Credit
Agreement and the Forbearance in the aggregate of $1,008,673.69  (the

“Indebtedness”), exclusive of legal fees, costs and accruing interest;
Demand has been made in respect of the Indebtedness and the Guarantee;

The Debtor operates a long term care facility business which is funded in large
part from revenue from receipts from the Ministry of Health and Long-Term

Care;
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k)

y

p)

On average, the Debtor does not generate sufficient monthly revenue to cover its

monthly expenses;

The Debtor is insolvent and unable to fulfill all its obligations to TD and other

creditors;

A sale of the long term care facility business is anticipated to take at least fifteen

months;

The Debtor, its shareholders and TD have entered into a second forbearance
agreement which will allow the shareholders and the Debtor to fund a sales

process for the long term care business;

As part of the terms of the second forbearance agreement, the Debtor, TD and its
shareholders have agreed to the appointment of BDO Canada Limited on the

terms set out in the Proposed Order;

The Proposed Order will permit the Debtor and BDO the opportunity to borrow to
fund operating losses, pay downs to TD and to market the assets and undertakings

of the Debtor;

BDO is a licensed trustee in bankruptcy and is familiar with the circumstances of

the Debtor and its arrangements with TD;
BDO has consented to being appointed as Receiver;

Subsection 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as

amended;

Rules 1.04, 2.03, 3.02 and 38 of the Rules of Civil Procedure, RR.O. 1990, Reg.

194, as amended; and

Such further and other grounds as counsel may advise and this Honourable Court

may permit,

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:




a) The affidavit of Kenneth J. Malcolm sworn December 10, 2013;

b) The consent of BDO to act as Receiver of the Debtor; and

c) Such other materjal as counsel may submit and this Honourable Court may
permit.
December 12, 2013 AIRD & BERLIS LLP

Barristers & Solicitors -
Brookfield Place

© 181 Bay Street, Suite 1800

Toronto, Ontario MS5J 2T9
Sanjeev P.R. Mitra (LSUC # 37934U)
Tel: (416) 865-3085

Fax: (416) 863-1515
Email; smitra@airdberlis.com

Lawyers for The Toronto-Dominion Bank
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Court File No. CV-13-10365-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE M ) WEDNESDAY, THE 18th DAY
)
JUSTICE ) OF DECEMBER, 2013
BETWEEN:

THE TORONTO-DOMINION BANK

Applicant

-and -

FAIRVIEW NURSING HOME LIMITED

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED

RECEIVERSHIP ORDER

THIS APPLICATION, made by The Toronto-Dofhinion Bank (“TD”), for an Order,
inter alia, pursuant to subsection 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3, as amended (the “BIA”), appointing BDO Canada Limited (“BDO”) as receiver (in such
capacity, the “Receiver”), without security, of all of the assets, undertakings and properties of
Fairview Nursing Home Limited (the “Debtor”) acquired for, or used in relation to a business

carried on by the Debtor, was heard this day at 330 University Avenue, Toronto, Ontario;

ON READING the affidavit of Kenneth J, Malcolm sworn December 10, 2013 (the
“Malcolm Affidavit”), the consent of the Debtor and its shareholders, and the consent of BDO
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to act as the Receiver, and on hearing the submissions of counsel for TD and counsel for the
Debtor, no one appearing for any other person on the service list, although duly served as

appears from the affidavit of service of Christine Doyle sworn December 12, 2013, filed;
SERVICE

1. THIS COURT ORDERS that the time for service and filing of the notice of application
and the application record is hereby abridged and validated so that this application is properly

returnable today and hereby dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to subsection 243(1) of the BIA, BDO is hereby
appointed Receiver, without security, of all of the assets, undertakings and properties of the
Debtor acquired for, or used in relation to a business carried on by the Debtor, including all

proceeds thereof (collectively, the “Property”).
RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a) to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, real estate agents, counsel and such other persons from time to time
and on whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver’s powers and duties, including, without limitation, those conferred

by this Order;

(b)  to assume the responsibilities of the- Sales Process Court-Appointed Officer as
described in the Second Forbearance Agreement defined in the Malcolm Affidavit

including;

) monitoring receipts and disbursements of the Debtor; and,
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(d)

(©)

®

)

(h)

(i)

-3

(i)  making advances to the Debtor to fund its operations and to permit the

contemplated repayments to TD;

to participate and facilitate discussions between Responsive Health Management
Inc., the Ontario Ministry of Health and Long-Term Care and the Debtor with
respect to ensuring adequate funding of the Debtor’s business during the sales

process;

to market the Property, including advertising and soliciting offers in respect of the
Property or any part or parts thereof and negotiating such terms and conditions of

sale as the Receiver in its discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts thereof
out of the ordinary course of business with the approval of this Court and in each
such case notice under subsection 63(4) of the Ontario Personal Property Security
Act or section 31 of the Ontario Morigages Act, as the case may be, shall not be
required, and in each case the Ontario Bulk Sales Act shall not apply;

to apply for any vesting order or other orders necessary to convey the Property or
any part or parts thereof to a purchaser or purchasers thereof, free and clear of any

liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate on all matters relating to the Property and the
receivership, and to share information, subject to such terms as to conﬁdenﬁality

as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the Property
against title to any of the Property;

to enter into agreements with any trustee in bankruptcy appointed in respect of the
Debtor, including, without limiting the generality of the foregoing, the ability to
enter into occupation agreements for any property owned or leased by the Debtor;

and,




4.

() to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations,

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.
DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4, THIS COURT ORDERS that: (i) the Debtor; (i) all of its current and former directors,
officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the
Receiver of the existence of any Property in such Person’s possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such
Property to the Receiver upon the Receiver’s request each as required in the discharge of the

duties of the Receiver.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the “Records”) in
that Person’s possession or control, and shall provide to thé Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, each as required in the
discharge of the duties of the Receiver, provided however that nothing in this paragraph 5 or in
paragtaph 6 of this Order shall require the delivery of Records, or the granting of access to
Records, which may not be disclosed or provided to the Receiver due to the privilege attaching

to solicitor-client communication or due to statutory provisions prohibiting such disclosure.
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6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.
NO PROCEEDINGS AGAINST THE RECEIVER

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.
NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor, or the
Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor, or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

9. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver,
or affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any “eligible financial contract” as defined in the BIA, and further provided that

nothing in this paragraph shall: (i) empower the Receiver or the Debtor to carry on any business

|
|
|
|
|
:,
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which the Debtor is not lawfully entitled to carry on; (ii) exempt the Receiver or the Debtor from
compliance with statutory or regulatory provisions relating to health, safety or the environment;
(iif) prevent the filing of any registration to preserve or perfect a security intetrest; or (iv) prevent

the registration of a claim for lien.
NO INTERFERENCE WITH THE RECEIVER

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Court.
CONTINUATION OF SERVICES

11. THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtor or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Debtor, and that the Debtor shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Debtor in accordance with normal payment practices of the Debtor or such
other practices as may be agreed upon by the supplier or sérvice provider and the Debtor, or as

may be ordered by this Court.
RECEIVER TO HOLD FUNDS

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms
of payments received or collected by the Receiver from and after the making of this Order from
any source whatsoever, including, without limitation, the sale of all or any of the Property and
the collection of any accounts receivable in whole or in part, whether in existence on the date of

this Order or hereafter coming into existence, shall be deposited into one or more new accounts
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to be opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to
the credit of such Post Receivership Accounts from time to time, net of any disbursements
provided for herein, shall be held by the Receiver to be paid in accordance with the terms of this

Order or any further Order of this Court.
EMPLOYEES

13.  THIS COURT ORDERS that all employees of the Debtor shall remain the employees
of the Debtor. The Receiver shall not be liable for any employee-related liabilities, including any
successor employer liabilities as provided for in subsection 14.06(1.2) of the BIA, other than
such amounts as the Receiver may specifically agree in writing to pay, or in respect of its
obligations under subsections 81.4(5) and 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.
PIPEDA

14,  THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act and any other applicable privacy
legislation, the Receiver shall disclose personal information of identifiable individuals to
prospective purchasers or bidders for the Property and to their advisors, but only to the extent
desirable or required to negotiate and attempt to complete one or more sales of the Property
(each, a “Sale”). Each prospective purchaser or bidder to whom such personal information is
disclosed shall maintain and protect the privacy of such information and limit the use of such
information to its evaluation of the Sale, and if it does not complete a Sale, shall return all such
information to the Receiver, or in the alternative destroy all such information. The purchaser of
any Property shall be entitled to continue to use the personal information provided to it, and
related to the Property purchased, in a manner which is in all material respects identical to the
prior use of such information by the Debtor, and shall return all other personal information to the

Receiver, or ensure that all other personal information is destroyed.
LIMITATION ON ENVIRONMENTAL LIABILITIES

15. THIS COURT ORDERS that nothing hetein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or
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collectively, “Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the “Environmental Legislation™), provided howevér that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession
of any of the Property within the meaning of any Environmental Legislation, unless it is actually

in possession.
LIMITATION ON THE RECEIVER’S LIABILITY

16.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a
result of its appointment or the carrying out the provisions of this Order, save and except for any
gross negligence or wilful misconduct on its part. Nothing in this Order shall derogate from the
protections afforded the Receiver by section 14.06 of the BIA or by any other applicable

legislation.
RECEIVER’S ACCOUNTS

17.  THIS COURT ORDERS that the Receiver and cdunsel to the Receiver shall be paid
their reasonable fees and disbursements, in each case at their standard rates and charges subject
to taxation by the Court, and that the Receiver and counsel to the Receiver shall be entitled to
and are hereby granted a charge (the “Receiver’s Charge”) on the Property, as security for such
fees and disbursements, both before and after the making of this Order in respect of these
proceedings, and that the Receiver’s Charge shall form a first charge on the Property in priority
to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour

of any Person, but subject to subsections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
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18.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

19.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be
at liberty from time to time to apply reasonable amounts, out of the monies in its hands, against
its fees and disbursements, including legal fees and disbursements, incurred at the normal rates
and charges of the Receiver or its couﬁsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

20, THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$750,000 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including advances to the Debtor to fund its operations and to make
repayments to TD, each as contemplated in the Second Forbearance Agreement defined in the
Malcolm Affidavit. The whole of the Property shall be and is hereby charged by way of a fixed
and specific charge (the “Receiver’s Borrowings Charge”) as security for the payment of the
monies borrowed, together with interest and charges thereon, in priority to all security interests,
trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person, but
subordinate in priority to the Receiver’s Charge and all security granted by the Debtor in favour
of TD.,

21. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.
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22. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue
certificates substantially in the form annexed as Schedule “A” hereto (the “Receiver’s

Certificates”) for any amount borrowed by it pursuant to this Order.

23.  THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver’s Certificates,
GENERAL

24,  THIS COURT ORDERS that the Receiver may from time to time apply to this Court
for advice and directions in the discharge of its powers and duties hereunder or the expansion of

same..

25. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from
acting as a trustee in bankruptcy of the Debtor.

26. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

27.  THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.
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28. THIS COURT ORDERS that the Applicant shall have its costs of this application, up to
and including entry and service of this Order, provided for by the terms of the Applicant’s
security or, if not so provided by the Applicant’s security, then on a substantial indemnity basis
to be paid by the Receiver from the Debtor’s estate with such priority and at such time as this

Court may determine.

29.  THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.




SCHEDULE “A”
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT $

1. THIS IS TO CERTIFY that BDO Canada Limited, the receiver (in such capacity, the
“Receiver”) of all of the assets, undeﬁakings and properties of Fairview Nursing Home Limited
(the “Debtor’) acquired for, or used in relation to a business carried on by the Debtor, including
all proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario Superior
Court of Justice (Commercial List) (the “Court”) dated the 18th day of December, 2013 (the
“Order”) made in an action having Court file number <*>, has received as such Receiver from
the holder of this certificate (the “Lender”) the principal sum of § , being part of
the total principal sum of § which the Receiver is authorized to borrow under and

pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property (as defined in
the Order), in priority to the security interests of any other person, but subject to the priority of
the charges set out in the Order and in the Bankruptcy and Insolvency Act, and the right of the

Receiver to indemnify itself out of such Property in respect of its remuneration and expenses.

4, All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver




- -

to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property (as defined in the Order) as authorized by the Order and as authorized by any
further or other order of the Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 2013.

BDO CANADA LIMITED, solely in its capacity
as Receiver of the Property (as defined in the
Order), and not in its personal capacity

Per:

Name:
Title;
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APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS AMENDED

RECEIVERSHIP ORDER

(“TD”), for an Order,_inter alia, pursuant to seetiensubsection 243(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended (the ““BIAS-and-section101-of-the-Courts-of

: — 501900 e 3—as cnded—{the—"CFAY”), appointing HRECERERS
NAMEIBDO Canada Limited (“BDQ”) as receiver (in such eapaeitiescapacity, the

1“Receiver”), without security, of all of the assets, undertakings and properties of PEBFOR'S
NAME]Fairview Nursing Home Limited (the ““Debtor"”) acquired for, or used in relation to a
business carried on by the Debtor, was heard this day at 330 University Avenue, Toronto,

Ontario-;

ON READING the affidavit of {

person _on the service list, although duly served as appears from the affidavit of service of

Reeeiver:Christine Doyle sworn December 12. 2013, filed;

SERVICE

1. THIS COURT ORDERS that the time for service-ef-the—Netice-of-Motion—an
Metion_and filing of the notice of application and the application record is hereby abridged and

%Se{}%ieﬂ%/%-(4»}-{9f«ﬂ%&—B%pWié@—s%ha%h@----@61%&3&%&}9%%@@@%%&%%%%&{9f;lwe}—f}ee—bi-if@@-e-}:@-d’}mrﬂ«:
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validated® so that this metienapplication is properly returnable today and hereby dispenses with

further service thereof,
APPOINTMENT

2. THIS COURT ORDERS that pursuant to seetionsubsection 243(1) of the BIA-and

1. BDO is hereby appointed Receiver, without
security, of all of the assets, undertakings and properties of the Debtor acquired for, or used in
relation to a business carried on by the Debtor, including all proceeds thereof (collectively, the
“Property~").

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

3--Lﬁse}wie-e—%’sm@ff@%@mwwmﬁaflw&sw&am&@d—byw%h@w(é)maﬂ@%%mles—@f Civi-Procedire-an-order
validating-irregular service-is-required-pursuontto-Rule-16.08-of the-Rulav-of Civil-Procedure-and-may-be-granted-in
approprigte-clretmstances:

197423
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tdy—to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, real estate agents, counsel and such other persons from time to time
and on whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver’s powers and duties, including, without limitation, those

conferred by this Order;

b

Orderzassume the responsibilities of the Sales Process Court-Appointed

Officer as described in the Second Forbearance Agreement defined in the

Malcolm Affidavit including;

@ S health-and safety-assessments-of

oFzmonitoring _receipts  and

contemplated repayments to TD;
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(e)

durine the sales process:

dor-to market-any-or-atl-of the Property, including advertising and soliciting offers
in respect of the Property or any part or parts thereof and negotiating such terms

and conditions of sale as the Receiver in its discretion may deem appropriate;

to sell. convev, transfer. lease or assign the Property or any part or parts thereof

out of the ordinary course of business with the approval of this Court and in each

such case notice under subsection 63(4) of the Ontario Personal Property Security
Act-¥ or section 31 of the Ontario Mortgages Act, as the case may be,} shall not be
required, and in each case the Ontario Bulk Sales Act shall not apply-;

{m)-to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof, free and

clear of any liens or encumbrances affecting such Property;
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tm)-to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the Property
and the receivership, and to share information, subject to such terms as to

confidentiality as the Receiver deems advisable;

{e)-to register a copy of this Order and any other Orders in respect of the Property

against title to any of the Property;

{¢r-to enter into agreements with any trustee in bankruptcy appointed in respect of
the Debtor, including, without limiting the generality of the foregoing, the ability
to enter into occupation agreements for any property owned or leased by the

Debtor; and,

swhich-the De

{sy-to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations:,

and in each case where the Receiver takes any such actions or steps, it shall be exclusively

authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that: (i) the Debtor;; (ii) all of its current and former directors,

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons

acting on its instructions or behalfy; and (iii) all other individuals, firms, corporations,

governmental bodies or agencies, or other entities having notice of this Order (all of the

19

foregoing, collectively, being ““Persons™” and each being a ““Person~”) shall forthwith advise

743
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the Receiver of the existence of any Property in such Person'’s possession or control, shall grant

immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver’s request_each as required in the discharge of the

S. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data

11133

storage media containing any such information (the foregoing, collectively, the ~“Records

™) in

that Person”’s possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, each as required in the

rovided however that nothing in this paragraph 5 or in

paragraph 6 of this Order shall require the delivery of Records, or the granting of access to
Records, which may not be disclosed or provided to the Receiver due to the privilege attaching

to solicitor-client communication or due to statutory provisions prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

I3
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NO PROCEEDINGS AGAINST THE RECEIVER

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a ““Proceeding"”), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court,
NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor, or the
Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor, or the Property are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

9. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver,
or affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any ““eligible financial contract"” as defined in the BIA, and further provided that
nothing in this paragraph shall; (i) empower the Receiver or the Debtor to carry on any business
which the Debtor is not lawfully entitled to carry on;; (ii) exempt the Receiver or the Debtor
from compliance with statutory or regulatory provisions relating to health, safety or the

or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH THE RECEIVER

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Court,

CONTINUATION OF SERVICES

TITAE
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11. THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtor or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the

ReeeiverDebtor, and that the ReeceiverDebtor shall be entitled to the continued use of the

Debtor's current telephone numbers, facsimile numbers, internet addresses and domain names,
provided in each case that the normal prices or charges for all such goods or services received
after the date of this Order are paid by the ReeeiverDebtor in accordance with normal payment

practices of the Debtor or such other practices as may be agreed upon by the supplier or service

RECEIVER TO HOLD FUNDS

12. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms
of payments received or collected by the Receiver from and after the making of this Order from
any source whatsoever, including, without limitation, the sale of all or any of the Property and
the collection of any accounts receivable in whole or in part, whether in existence on the date of
this Order or hereafter coming into existence, shall be deposited into one or more new accounts

119

to be opened by the Receiver (the ““Post Receivership Accounts”) and the monies standing to
the credit of such Post Receivership Accounts from time to time, net of any disbursements
provided for herein, shall be held by the Receiver to be paid in accordance with the terms of this

Order or any further Order of this Court.

EMPLOYEES

13. THIS COURT ORDERS that all employees of the Debtor shall remain the employees
of the Debt0r%&%%%%%%%%ﬁew%&eﬁ%b&}aﬁ%ﬂ}ﬁy—%@r&%}iﬂ&t@—-—ﬁw

s—, The Receiver shall not be liable for any employee-related

liabilities, including any successor employer liabilities as provided for in seetionsubsection

14.06(1.2) of the BIA, other than such amounts as the Receiver may specifically agree in writing

BT TLIS
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to pay, or in respect of its obligations under seetienssubsections 81.4(5) exand 81.6(3) of the BIA

or under the Wage Earner Protection Program Act.
PIPEDA

14. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act_and any other aDDlicable privacy
legislation, the Receiver shall disclose personal information of identifiable individuals to
prospective purchasers or bidders for the Property and to their advisors, but only to the extent
desirable or required to negotiate and attempt to complete one or more sales of the Property
(each, a ““Sale"”). Each prospective purchaser or bidder to whom such personal information is
disclosed shall maintain and protect the privacy of such information and limit the use of such
information to its evaluation of the Sale, and if it does not complete a Sale, shall return all such
information to the Receiver, or in the alternative destroy all such information. The purchaser of
any Property shall be entitled to continue to use the personal information provided to it, and
related to the Property purchased, in a manner which is in all material respects identical to the
prior use of such information by the Debtor, and shall return all other personal information to the

Receiver, or ensure that all other personal information is destroyed.
LIMITATION ON ENVIRONMENTAL LIABILITIES

15. THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, ““Possession’”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the ““Environmental Legislation™"), provided however that nothing herein shall

exempt the Receiver from any duty to report or make disclosure imposed by applicable

Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in

FITE42v3
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pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession
of any of the Property within the meaning of any Environmental Legislation, unless it is actually

in possession.
LIMITATION ON THE RECEIVER’S LIABILITY

16.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a

result of its appointment or the carrying out the provisions of this Order, save and except for any

gross negligence or wilful misconduct on its part

8445 -01-81-6(3)-of the BlA—erv

: . Nothing in
this Order shall derogate from the protections afforded the Receiver by section 14.06 of the BIA

or by any other applicable legislation.
RECEIVERYS ACCOUNTS

17. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid

subject

their reasonable fees and disbursements, in each case at their standard rates and charges

to taxation by the Court, and that the Receiver and counsel to the Receiver shall be entitled to

13>

and are hereby granted a charge (the ““Receiver’s Charge~”) on the Property, as security for
such fees and disbursements, both before and after the making of this Order in respect of these
proceedings, and that the Receiver”’s Charge shall form a first charge on the Property in priority
to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour

of any Person, but subject to sectionssubsections 14.06(7), 81.4(4), and 81.6(2) of the BIA.*

18.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

19.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be
at liberty from time to time to apply reasonable amounts, out of the monies in its hands, against

its fees and disbursements, including legal fees and disbursements, incurred at the normal rates

eIV eR mklm notice and an
re-piven—reasonable-notice—and-an

* Note-that subsection-24: >{6}{#—ﬂ4€—8¥%¥~p+ewdeﬁ-tbz&4}}e—@%rkmay+}m -make-such-an-order

that 1h red—crediters—who Hd-be-—material qﬁcmf d l“ the-order-—wes
D TRAGCF Y W

ETSS
He—-Securea—ct FHIO—WO

5 3]55"{”13 e{:E make representations’-

1IR3
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and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.

ITTLT4203
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FUNDING OF THE RECEIVERSHIP

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed

$————750.000 (or such greater amount as this Court may by further Order authorize) at

any time, at such rate or rates of interest as it deems advisable for such period or periods of time
as it may arrange, for the purpose of funding the exercise of the powers and duties conferred

sadvances to the Debtor to fund

upon the Receiver by this Order, including intes

its operations and to make repayments to TD, each as contemplated in the Second Forbearance

139

charged by way of a fixed and specific charge (the ““Receiver’s Borrowings Charge"

”) as
security for the payment of the monies borrowed, together with interest and charges thereon, in -
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise,
in favour of any Person, but subordinate in priority to the Receiver’s Charge and the-charges-as
set-out-in-sections-14-06(D-8 14D —and- 362 of the BlAall security granted by the Debtor in

favour of TD.

21. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

22, THIS COURT ORDERS that the Receiver is at liberty and authorized to issue
certificates substantially in the form annexed as Schedule ““A”” hereto (the ““Receiver’s

Akl

Certificates”) for any amount borrowed by it pursuant to this Order.

23.  THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver’s Certificates.

1774203
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GENERAL

24.  THIS COURT ORDERS that the Receiver may from time to time apply to this Court
for advice and directions in the discharge of its powers and duties hereunder_or the expansion of

same..

25. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from

acting as a trustee in bankruptcy of the Debtor.

26. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

27. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
“empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

28. THIS COURT ORDERS that the PlaintiffApplicant shall have its costs of this
metienapplication, up to and including entry and service of this Order, provided for by the terms
of the PlaintiffApplicant’s security or, if not so provided by the PlaintifApplicant’s security,

then on a substantial indemnity basis to be paid by the Receiver from the Debtor”’s estate with

such priority and at such time as this Court may determine.

29. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party
likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.

I
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SCHEDULE ““A%>
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT $

1. THIS IS TO CERTIFY that {

) of all of the assets, undertakings and properties {BEBTOR'S

MNAMELof Fairview Nursing Home Limited (the “Debtor™) acquired for, or used in relation to a
business carried on by the Debtor, including all proceeds thereof (collectively, the “Property’)

appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the ““Court"”)

dated the ——18th day of —20—December, 2013 (the ~“Order"”) made in an action
having Court file number —&E , has received as such Receiver from the holder of
this certificate (the ““Lender®”) the principal sum of $ , being part of the total
principal sum of § which the Receiver is authorized to borrow under and pursuant

to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property (as defined in
the Order), in priority to the security interests of any other person, but subject to the priority of
the charges set out in the Order and in the Bankruptcy and Insolvency Act, and the right of the

Receiver to indemnify itself out of such Property in respect of its remuneration and expenses.

4, All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.
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5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with

the Property_(as defined in the Order) as authorized by the Order and as authorized by any

further or other order of the Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of , 20—2013.

RECENERSNAMEIBDO CANADA
LIMITED, solely in its capacity as Receiver of
the Property (as defined in the Order), and not in

its personal capacity

Per:

Name:
Title:



$3439626-1

THE TORONTO-DOMINION BANK -and - FAIRVIEW NURSING HOME LIMITED
g;ghcant Resgonden ’ - .
, Court File No. CV—1’3—'103 65-00CL
. ONTARIO

15180971.5

: g ON[MERCIAL LIST;

~
el
s

| U“

ORDER

~ SUPERIOR COURT OF JUSTICE

c"eedm ceedings commenced at Toronto

Brookfield Place

Sanjeev P.R. Mitra 1L§!1C#§72§4m
Tel: (416) 865-3085 ' ,
Fax: (416) 863-1515

Email: smitra@airdberlis.com

Lawy, ers Zor The Toronto-Dominion Bank

AIRD & BERLISLLP
Barristers and Solicitors .

181 Bay Street, Suite 1800
Toronto, ONM5J 219



Document comparison by Workshare Compare on December-12-13 4:14:22 PM
Input: - ...

interwovenSite://ab-ws1/cm/15180966/1
#15180966v1<cm> - Model Order - January 15/10
(Fairview)

Document 2 ID  |interwovenSite://ab-ws1/cm/15180971/5
#15180971v5<cm> - Order re Appointment of Receiver
(Fairview)

Rendering set Standard

Description

Description

Insertion
Meoved-from
M

Format change

B evirinel cle Lot o
ARR TR . S b b B e e

Inserted cell
Deleted cell

Moved cell

Split/Merged cell

Padding cell

Count

Insertions 171

Deletions 155

Moved from 5

Moved to 5

Style change 0

Format changed 0
Total changes 336







Court File No. CV-13-10365-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

THE TORONTO-DOMINION BANK
Applicant

-and -

FAIRVIEW NURSING HOME LIMITED
Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS AMENDED

AFFIDAVIT OF KENNETH J. MALCOLM
(sworn December 10, 2013)

I, KENNETH J. MALCOLM, of the City of Toronto, in the Province of Ontario,
MAKE OATH AND SAY AS FOLLOWS:

1. I am a Senior Manager Commercial Credit in the Financial Restructuring Group at The
Toronto-Dominion Bank (“TD”), a secured creditor of Fairview Nursing Home Limited (the
“Debtor”). As such, I have personal knowledge of the matters to which I hereinafter depose.
Where I do not have personal knowledge of the matters set out herein, I ha\;e stated the source

of my information and, in all such cases, believe it to be true.




DESCRIPTION OF THE DEBTOR

2. The Debtor was incorporated on May 17, 1968 pursuant to the laws of the Province of
Ontario. A copy of the Debtor’s corporation profile report is attached as Exhibit “A” to this

Affidavit.

3. The Debtor operates as a nursing home for senior citizens (“the Borrower’s Business”)
from the real property known municipally as 14 Cross Street, Toronto, Ontario and legally

described as PIN 21296-0399 (LT) (the “Premises”). The Premises is owned by the Debtor.
4, According to the Debtor’s corporation profile report:

(a) each of Violet Agatha Chambers (“Agatha”) and Lisa L. Chambers (“Lisa”) are

the directors of the Debtor; and
(b)  Violet is the Debtor’s President and Lisa is the Debtor’s Treasurer and Secretary.

5. According to the information in the files of TD, Agatha and her deceased husband,
Herbert Washington Chambers (“Herbert”), each own fifty percent of the outstanding and

issued shares of the Borrower.

TD CREDIT FACILITIES, FORBEARANCE AGREEMENT AND SECURITY
0. The Debtor is indebted to TD with respect to:
(a) certain credit facilities granted by TD pursuant to and under the terms of a letter

agreement dated July 7, 2010 and accepted by the Debtor on July 8, 2010, as

amended by letter agreement dated April 23, 2012 (collectively and as amended,




(b)

restated, renewed and replaced, the “Credit Agreement”), a copy of which is

attached as Exhibit “B” to this Affidavit; and

a forbearance agreement among TD, the Debtor and the Guarantor (as defined
below) dated August 22, 2012 (the “Forbearance Agreement”), which
agreement ended effective February 14, 2013. A copy of the Forbearance

Agreement is attached as Exhibit “C” to this Affidavit.

As security for its obligations to TD, the Debtor provided, infer alia:

(2)

(b)

©

a General Security Agreement dated July 16, 2010 (the “GSA”), registration of
which was duly made under the Personal Property Security Act (Ontario) (the
“PPSA”) under Reference File No. 663051798 and Registration No. 20100719

1517 1793 7932, a copy of which is attached as Exhibit “D” to this Affidavit,

a collateral Charge/Mortgage over the Premises in the principal amount of
$1,500,000 registered on July 19, 2010 as Instrument No. AT2450748 (the

“Charge”), a copy of which is attached as Exhibit “E” to this Affidavit; and

a general assignment of rents in respect of the Premises dated July 16, 2010 as
collateral security for the due payment and performance of all of the Debtor’s
obligations under the Charge, which was registered on title on July 19, 2010 as
Instrument No. AT2450749 (the “Assignment of Rents” and, together with the
GSA and the Charge, the “Security”). A copy of the Assignment of Rents is

attached as Exhibit “F” to this Affidavit.




8. The obligations of the Debtor to TD were guaranteed by Herbert pursuant to and under
the terms of a Guarantee dated July 16, 2010 (the “Guarantee™), a copy of which is attached as
Exhibit “G” to this Affidavit. Herbert has passed away and his estate is being managed by The

Bank of Nova Scotia Trust Company.

THE DEBTOR’S OTHER SECURED CREDITORS

9. A copy of the PPSA search results for the Debtor, together with a summary of the

results, with currency to August 6, 2013 is attached as Exhibit “H” to this Affidavit.

10.  The PPSA search results show a CSRA registration made by The Standard Trust
Company (“STC”) regarding a $1,600,000 demand debenture given by the Debtor in December
of 1983, which registration was made before the PPSA registrations made by TD against the
Debtor. I believe that there are no monies owed to STC by the Debtor but that this registration
remains, The PPSA search results also show that each of Assetlinx Capital Inc., Diversey
Canada Inc. and Roynat Inc, have made PPSA registrations against the Debtor that appear to be
in respect of specific pieces of equipment. Finally, Violet appears to have made a general PPSA
registration against the Debtor subsequent to the PPSA registrations made by TD against the

Debtor.

11 A copy of the parcel register regarding the Premises with currency to August 7, 2013 is
attached as Exhibit “I” to this Affidavit. The parcel register shows that the Charge is the only
charge/mortgage over the Premises. There is, however, a notice and a .document general
registered against the Premises, each of which has the remarks “right of first refusal”. I am
advised by my solicitor, Sanjeev Mitra, and verily believe it to be true, that this right of first

refusal reflected in these registrations expired in 1995.




FINANCIAL DIFFICULTIES AND DEFAULT

12, The Debtor had been experiencing financial difficulties which caused it to default on

certain of its covenants under the Credit Agreement, including, without limitation:

(a) its debt service ratio was incongruent with the debt service covenant contained in

the Credit Agreement of 1.30:1;

(b) its cash flow statements were inaccurate in that they did not properly reflect the

amount of subsidies received by the Debtor from the Government of Ontario; and
(c) certain of its reporting obligation to TD were delayed.

13.  In or about July 2012, the bank account of the Debtor was garnished. TD first made
written demand on the Debtor on August 7, 2012 in respect of the Debtor’s indebtedness then
owing to TD (the “First Debtor Demand”). The First Debtor Demand was accompanied by a
Notice of Intention to Enforce Security addressed to the Debtor prepared pursuant to subsection
244(1) of the BIA Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”)
(the “First BIA Notice”). TD also made written demand on the Guarantor on August 10, 2012
in accordance with the terms of the Guarantee (the “First Guarantor Demand”). A copy of the
First Debtor Demand, the First BIA Notice and of the First Guarantor Demand are collectively

attached as Exhibit “J” to this Affidavit.

14, TD had discussions with the Debtor which culminated in the Forbearance Agreement
being entered into among TD, the Debtor and the Guarantor. Under the Forbearance Agreement,
the Debtor and the Guarantor agreed to, among other things, (i) provide certain reporting and

other documentation to TD; (ii) deliver a copy of a marketing plan for the sale of the Debtor’s




business; and (iii) the engagement of BDO Canada Limited (“BDO”) to monitor the Debtor.
The obligation of TD to forbear under the Forbearance Agreement terminated on February 14,

2013.

15. By the end of the period of forbearance under the Forbearance Agreement, neither the
Debtor nor the Guarantor had repaid their obligations TD. No sales process had been

commenced with respect to the assets of the Debtor,.

16.  Between approximately March 12, 2013 and August 1, 2013, counsel to each of TD, the
Debtor and the Guarantor worked towards, among other things, (i) a second forbearance
agreement among the Debtor, the Guarantor, TD and Agatha; (ii) the sale of the property
known municipally as 98 Concord Avenue, Toronto, Ontario (the “Concord Property”), which
is owned in the name of the Guarantor, but subject to claims from Agatha; (iii) the repayment
by the Debtor and the Guarantor of the obligations owed by the Debtor to TD under the Credit
Agreement and the Forbearance Agreement from the proceeds of the sale of the Concord

Property.

17.  Onor around August 1, 2013, TD was advised that Responsive Health Management Inc.
(“Responsive”), the party engaged by the Debtor to run the Borrower’s Business, was owed
approximately $545,000.00 in unpaid management fees. Further, Responsive held right of first
refusal over the Premises. According to counsel for the Debtor, any further agreement to

forbear involving TD would also require an accommodation agreement from Responsive.




18.  On August 6, 2013, TD made a second written demand on the Debtor with respect to its
indebtedness to TD (the “Second Debtor Demand”). The Second Debtor Demand was
accompanied by a second Notice of Intention to Enforce Security addressed to the Debtor
prepared pursuant to subsection 244(1) of the BIA (the “Second BIA Notice™). A copy of the
Second Debtor Demand and the Second BIA Notice is collectively attached as Exhibit “K” to

this Affidavit.

19.  There are, based on the last information provided to me by Responsive, 108 senior
citizens who reside at the Premises. The Debtor, Agatha and the Guarantor are all in agreement
that the Borrower’s Business needs to be sold. The consensus of these parties is that this process
will take at least fifteen months to close as the Ministry of Health (“MOH”) will have to

ultimately approve the transfer of the nursing home licences to a new purchaser.

20.  The Borrower’s Business is funded, in large part, by payments from the MOH. Based on
information provided to BDO, the average monthly cost to run the Borrower’s Business exceeds
the monthly income that the Debtor generates. The Debtor has no additional access to credit

from TD to address the deficit in its working capital needs.

21.  To further complicate matters, the Debtor also owes money to MOH from overfunding
in past years. MOH is clawing bank monies from its monthly advances to further put a strain on
cash flow. Absent an arrangement between MOH, Responsive and the Debtor to cease the MOH
claw back pending completion of a sales process the Debtor does not appeai to have sufficient

access to working capital to meet its obligations as they come due.




22.  The Debtor engaged in a series of negotiations with Responsive to enter into an
accommodation agreement regarding continued management of the Borrower’s Business
pending a sales process of same. The Debtor , the Guarantor, Agatha, and TD entered into a
second forbearance agreement dated December 5, 2013 (“the Second Forbearance

Agreement”) which provides for:

(a) the appointment of a limited powers receiver to commence and complete a sale of
the assets and undertaking of the Debtor;

(b) a period of time for BDO to work with the Debtor, Responsive and the MOH to
negotiate a deferral of the claw back pending the sales process;

(©) assuming negotiations with the MOH are successful, a method for Agatha and the
Guarantor to fund the operating monthly operating deficits through BDO pending
an initial sale process which will require court approval of a sale of the
Borrower’s Business by May 31, 2014; and,

(d) assuming court approval of a sale by May 31, 2014, a method for Agatha and the
Guarantor to fund the operating monthly operating deficits through BDO to June
15, 2015 pending MOH approval of the transfer of the nursing home licences

(e) a partial pay down of amounts owed to TD from Agatha and the Guarantor which
is secured against assets of the Debtor.

A copy of the Second Forbearance Agreement is attached hereto as Exhibit “L” to this

affidavit,

23.  The Debtor is indebted to TD, pursuant to the Credit Agreement and the Forbearance
Agreement, for the following amounts for principal and interest as at November 13, 2013 (the

“Indebtedness”):

Non-Revolving Demand Facility $983,673.69
Forbearance Fee $25,000.00

Total: $1,008,673.69




24.  Assuming the Debtor, Agatha and the Guarantor are able to meet their obligations to TD
and there are no Intervening Events as defined in the Second Forbearance Agreement, TD is
prepared to support the continuation of the Borrower’s Business solely on the terms contained

in the Second Forbearance Agreement.
APPOINTMENT OF A RECEIVER-MANAGER

25.  All parties are consenting to the appointment of BDO as Receiver on the terms of the
Order attached as Schedule “A” to the notice of application. The application contemplates BDO
being appointed as the Sales Process Court-Appointed Officer described in the Second
Forbearance Agreement. Absent an agreement with MOH to defer claw back, there will be no
funding from Agatha or the Guarantor to fund operating deficits pending completion of a sales

process of the Borrower’s Business.

26.  If an Intervening Event occurs as defined in the Second Forbearance Agreement, the
sales process for the Borrower’s Business will come to an end and BDO will work with MOH

to transition the residents to other nursing homes so that a sale of the Premises alone can be

effected.

27.  TD believes that the appointment of BDO will enhance the prospect of recovery by TD
and protect all stakeholders. The Debtor, the Guarantor and Agatha are consenting to the Order

being sought.

28.  BDO is a licensed trustee in bankruptcy and is familiar with the circumstances of the
Debtor and its arrangements with TD. BDO has consented to act as receiver on the terms sought

by TD herein.
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29.  This Affidavit is made in support of the within application for the appointment of BDO
as receiver of the Debtor, and for no other or improper purpose whatsoever.
SWORN before me at the City of

Toronto, in the Province of Ontario,
this 10™ day of December, 2013.

f L NP N T g

, KENNETH J. MALCOLM
Commissioner for taking affidavits, etc. ‘
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29.  This Affidavit is made in support of the within application for the appointment of BDO

as receiver of the Debtor, and for no other or improper purpose whatsoeve

SWORN before merat the City of )
Toronto, in t vince of Ontario, )
this 10" dgy /5 émber, 2013. )
oy )

)

Y s | N KENNETH OLM )
Co }g{gnér for taking affidavits, etc.




This is Exhibit “A” referred to in the

AFFIDAVIT OF KENNETL/L}I. MALCOLM

f

/
Sworn before me, this 1 /1ay of December, 2013

A Commissiopér for Taking Affidavits
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Request ID: 015605124
Transaction ID: 51738357
Category ID: UN/E

Province of Ontario
Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

212143 FAIRVIEW NURSING HOME LIMITED

Corporation Type Corporation Status

ONTARIO BUSINESS CORP. ACTIVE

Registered Office Address
14 CROSS STREET

TORONTO
ONTARIC
CANADA WM6J 1S58

Mailing Address
14 CROSS STREET

TORONTO
ONTARIO
CANADA M6J 158

Number of Directors

Minimum

00001
Activity Classification

NOT AVAILABLE

Maximum

00010

Date Report Produced:
Time Report Produced:

Page:

Date Amalgamated
NOT APPLICABLE
New Amal. Number

NOT APPLICABLE

Revival Date
NOT APPLICABLE
Transferred Out Date
NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

2013/08/08
11:23:58
1

Incorporation Date
1968/05/17
Jurisdiction
ONTARIO
Former Jurisdiction
NOT APPL!CABLE
Amalgamation Ind.
NOT APPLICABLE
Notice Date
1995/06/03
Letter Date
NOT APPLICABLE
Continuation Date
NOT APPLICABLE
Cancel/Inactive Date
NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE




Request ID: 015605124
Transaction ID: 51738357
Category ID: UN/E

Province of Ontario Date Report Produced:
Ministry of Government Services Time Report Produced:
Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

212143

Corporate Name History

FAIRVIEW NURSING HOME LIMITED

Current Business Name(s) Exist;

Expired Business Name(s) Exist;

Administrator:

Corporation Name

FAIRVIEW NURSING HOME LIMITED

Effective Date
1968/05/17

NO
YES - SEARCH REQUIRED FOR DETAILS

Name (Individual / Corporation) Address
VIOLET
AGATHA 15 VESTA DRIVE
CHAMBERS
RICHMOND HILL
ONTARIO
CANADA L4B 219
Date Began First Director
1969/05/07 NOT APPLICABLE
Deslignation Officer Type Resident Canadian
DIRECTOR Y

2013/08/08
11:23:58
2




Request ID: 015605124
Transaction ID: 51738357
Category ID: UN/E,

Province of Ontario Date Report Produced:
Ministry of Government Services Time Report Produced:
Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

212143

Administrator:
Name (Individual / Corporation)

VIOLET

AGATHA
CHAMBERS

Date Began
2011/10/03
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

LISA
L
CHAMBERS

Date Began
2011/10/17
Designation

DIRECTOR

Corporation Name

FAIRVIEW NURSING HOME LIMITED

Address
15 VESTA DRIVE

RICHMOND HILL

ONTARIO

CANADA L4B 219
First Director

NOT APPLICABLE

Officer Type Resident Canadian
PRESIDENT Y
Address

1562 DANFORTH AVENUE
Suite # 2053

TORONTO
ONTARIO
CANADA M4J 1N4

First Director

NOT APPLICABLE
Officer Type Resident Canadian

Y

2013/08/08
11:23:58
3




Request ID: 015605124
Transaction {D: 51738357
Category {D: UN/E

Province of Ontario
Ministry of Government Services

Date Report Produced:
Time Report Produced:

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

212143

Administrator:
Name (Individual / Corporation)

LISA
L
CHAMBERS

Date Began
2011/10/17
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

LISA
CHAMBERS

Date Began
2012/01/26
Designation

OFFICER

First Director
NOT APPLICABLE
Officer Type
SECRETARY

First Director
NOT APPLICABLE
Officer Type
SECRETARY

Corporation Name

FAIRVIEW NURSING HOME LIMITED

Address

1562 DANFORTH AVENUE
Suite # 2053
TORONTO

ONTARIO
CANADA M4J 1N4

Resident Canadian

Y

Address
1562 DANFORTH AVENUE
UNIT 205
TORONTO

ONTARIO
CANADA M4J 1N4

Resident Canadian
Y

2013/08/08
11:23:58
4




Request iD: 015605124 Province of Ontario Date Report Produced: 2013/08/08

Transaction |ID: 51738357 Ministry of Government Services Time Report Produced: 11:23:58
Category ID: UN/E . ' Page: 5
| CORPORATION PROFILE REPORT
Ontario Corp Number Corporation Name
212143 FAIRVIEW NURSING H.OME LIMITED

Administrator: : :
Name (Individual / Corporation) Address

i LISA
: 1562 DANFORTH AVENUE
CHAMBERS UNIT 205
TORONTO
ONTARIO
CANADA M4J 1N4
Date Began First Director
2012/01/26 NOT APPLICABLE
Designation Officer Type Resident Canadian

OFFICER TREASURER Y




Request ID: 015605124 Province of Ontario Date Report Produced:
Transaction ID: 51738357 Ministry of Government Services Time Report Produced:

Category {D: UN/E Page:

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

212143 FAIRVIEW NURSING HOME LIMITED

Last Document Recorded

Act/Code Description Form Date

CIA INITIAL RETURN 1 2012/04/10
THIS CORPORATION HAS RECEIVED A NOTICE OF INTENTION TO DISSOLVE ON THE DATE INDICATED IN THE " NOTICE DATE* FIELD
AND IS SUBJECT TO CANCELLATION.
THIS REPORT SETS QUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BU%INESS INFORMATION SYSTEM AS AT THEDATEAND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The Issuance of this report in electronic form is authorized by the Ministry of Government Services.

2013/08/08
11:23:58
6




" This is Exhibit “B” referred to in the

AFFIDAVIT OF KENNETH J. MALCOLM

P
Sworn before me, this 1/(/)}9 @a’}}/d/ffbec ber, 2013
S
/'// ///%M/?
/// »/’Zf ,/,V;)
{ - / //;/ / e
?/

A Commissfoner for ?’fd/ng"Afﬁdavits

o
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101

Commarcial Banking

Torants Commaercial Banking Cenire
85 King St W & Bay St

3rd Floor

Toronto, ON

MBK 1A2

Telaphone Na.: (418) 982-8682
Fax No.. (416) 368-7624

07/07/2010

" Fairview Nureing Home Limited

14 Crogs St

Toronie,ON

M8J 188

Attention; Hetbert W Chambars
Dear Herpert W Chambers,

Wa are pleased to offer the Borrowar the following cradit facilitles (the "Faoilities"), subjact to the following terms

and conditions, ,
BORROWER Fairview Nuraing Home Limited (the “Borrower")
LENDER The Toronto-Dominlon Bank (the “Bank"), through ita

Toronto Commerclal Banking Centre branch, In Toronto, ON,

CREDIT LIMIT 1) Up to CDON$250,000
2) CDN$1,250,000 as reduced purauant to the section headed "Repayment and
Redustion of Amount of Credit Facllity",

TYPE OF GREDIT
AND EORROWING
OPTIQNS u
1,2) Operating Loan available st the Borrowst's option by way of:
+  Prime Rate Based Loans in CDN$ ("Prime Based Loane")
EURPQSE 1) To finance day to day requirements, orgoing repairs and maintenanoe and
provide working capital.
2) Equity teke out,

JENOR 12)  Uncommitted




Chugo 30 2012 T1:24AM

INTEREST RATES
AND FEES

ARRANGEMENT
EER

ADMINISTRATION
EEE

RENEWAL FEE

BUSIN
SERVICE

TD COMMERCIAL 905 214 0661 No. 6259 P 18/41

Advances shall besr interest and fees as follows:

1) Operating Loan:
« Prime Based Loans: Prime Rate + 1.50% per annum

2) Demund Reducing Loan:
¢ Prime Based Loane: Prime Rate + 1.50% per annum

For all Facilities, interast payments Will be mada in accordance with Sehedule VA"
attached hareto unless othetwise stated in thils Letter or in the Rate and Payment
Terms Notice applicable for a particular drawdown. Information on interast rate and
fee definitions, Interest rats caloulationa and payment is set out in the Schedule "A"
attached hereto,

The Borrower has pald o will pay prior to any drawdown hereunder a non-
refundable arrangement fae of $7,500

1) $100 per month.
1, 2) $3,750 per annum.

The Borrower will have access to the Operating Loan (Facllity 1) via Loan Account
Number 9295874 (the “Loan Ascount") up to the Cradlt Limit of the Operating Loan
by withdrawing funds from the Borrower's Current Account Number 1226-0502721
(the "Current Account"), The Borrowar agrees that each advance from the Loan
Account will be in an amount equal to $5,000 (the "Transfer Amount") or & multiple
tharaof. If the Transfer Amount i NIL, the Borrower agrees that an advance from
the Borrower's Loan Account may be in an amount sufficlent to caver the dabits
made to the Current Account,

The Borrower agrees that.

a) all other overdraft privileges which have govarned the Borrower's Current
Account are hereby canceled,

b) all outstanding overgraft amounts under any such other agreemants are now
Included in Indebtedness under thls Agreement.

The Bank may, butls not required to, automatically advance the Transfer Amount
or a multiple thereof or any other amount from the Loan Account to the Current
Acoount in order to covar the deblts made to the Currant Account if the emount In
the Current Account is insufficient to cover the debits. The Bank may, but is not
raquired to, automatically and without notica apply the funds in the Current Account
Inamounts equal to the Transfer Amount or any multipla thereof or any other
amount to repay the outstanding amount in the Loan Account.




Augo 30 2012 110 24MM

REPAYMENT AND
REDUCTION OF
AMOUNT OF GREDIT

SECURITY

RISBURSEMENT

POSITIVE
COVENANTS

T0 COMMERCIAL 905 214 0681 No. 6259 P 19/41

1) Ondemand. If the Bank demands repayment, the Borrower will pay to the
Bank all amounts outstanding under the Qperating Loan, Al costs to the Bank
and all loss suffered by the Bank in re-employing the amounte go repald will be
paid by the Borrower,

2)  Princlpal payments of $8,944.44 made monthly along with monthly interest,

The following security shall be provided, shall, unless otherwise indicated, support
all present and future Indebtedness and llability of the Borrower and the grantor of
the securlty to the Bank Including without Iimitation indebtedness and liabllity under
guarantees, foreign exchange ¢ontracts, cash management products, and
derivative contracts, shall be registerad In first position, and shall be on the Bank's
standard form, supported by resolutions and sollolter's opinion, all acceptabla to the
Bank:
a) General Sacurlty Agreement ("GEA") representing a first charge on all the
Borrower's present and after acquired personal property.
b) Continuing Collateral Mortgage, representing a firet charge, on real property
located at 14 Cross 8t, Toronto, Ontario In the principal amount of $1,500,000
beneficlally owned by and registered I the namse of Falrview Nursing Home
Limited, .
Assignment (or svidence) of Fire Insurance in the amount of $1,500,000
General Asslgnment of Rents rapresenting a first charge on Rents,
Guarantee of Advances Unlimited exacuted by Herbert W. Chambers (the
"Guaranior”)

< ()
— s~

All persons and entities required to provide a guarantge shall be referred to In this
Agreement Individually as & "Surety" and/or "Guarantor” and collectively as the
"Guarantors”,

All of the above seourlty and guarantees shall be referred to collectively In this
Agreement a8 "Bank Security".

The obligation of the Bank to permit any drawdown hereunder is subject to the
Standard Disbursement Conditions contalned in Schaduls "A" and the following
additional drawdown conditions: ‘

g) Satlsfactory review of all inspaction, compliance, financlal and all other reports
raceived from the Ontario Ministry of Health and copies of all Information
submifted by Borrower to the Ontarle Ministry of Haalth, Including the annusal
MOH Facility Review Report.

%0 long as any amounts remaln outstanding and unpald under this Agreement or
50 long &s any commlitment under this Agreement remaina in effect, the Borrower
will and will ensure that Its subsidiaries and each of the Guarantors will observe ths
Standard Positive Covenants sat out In Schadule "A" and In addition will

Provide audited annual financlal statements for Falrview Nursing Home Limited
within 120 days of fiscal year end,
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Personal Net Worth staterment from Herbert Chambers in a form acoeptable to the
Bank to be provided upon Bank's raguest,

. The Bank will ba provided with reoeipted tax bills annually as avidence of payment

of property taxas,

Evidence of good standing continuance of Provincial licenses including direction to
re«Isslie the licenca to the TD Bank or its designes In the event of default and
releass any [nformation pertaining to the Nursing Home to the Bank upon request,
Borrower to provide annually to the Bank copies of all Inspection, compliance,
financlal and all other reporta It racelves from the Ontarlo Ministry of Health and
copies of all information submitted by Borrowar to the Ontario Ministry of Haaith,
inciuding the annual MOH Facllity Revlew Report.

So long &g any amounts remein outstanding and unpaid under this Agresment or
80 lohg ag any commitment under this Agraement remaling In effect, the Borrower
will and wiil ensure that its subsidlaries and each of the Gusrantors w|ll observe tha
Standard Nagative Covenants set out in Schadule "A". [n addition:

1.No further dabt or encumbrances without prior written consent of tha Bank,
Parmltted Liens as referrsd to In Schedule "A" are:

8) Money Security Interssts in equipment which Purchase Money Security
Interests exist on the date of this Agreement ("Existing PMSIg") which are
known to the Bank and all future Purchase Monay Sacurlty Interests on
aquipmant acquired to replaoe the equipment under Existing PMSls, provided
that the cost of such replacement equipment may not exceed the cost of the
aquipment subject to the Existing PMSI by more than 10%.

The Borrower agraes at all times to!
g) Maintain 8 Debt Service Coverage ratlo of not less than 1.30:1,

The Debt Service Coverage ratio to be caioulated as follows:

EBITDA - Capltal Expendituras
Princlpal + Interast

EBITDA 1 defined as Earnings Bafore Interast, Income Taxes, Depraclation, and
Amortization,

(Note: Capex to exclude those expendituras fundad via Ministry of Health funding
snvelopes as per aooountant's statement to be submitted concurrently with year
ond stataments),
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QPERATING LOAN The Operating Loan & uncommitted, made available at the Bank's dlscretion, and
s not automatically available upon satisfaction of the terms and conditions,
conditlons pracedent, or financlal tests set out hersin,

The occurrence of an Event of Default Is not a precondition to the Bank's right to
gooelerata repayment and cancel the avallabliity of the Operating Loan,

SCHEDULE "A" « Schedule "A" sets out the Standard Terms and Condltions ("Standard Terms and
STANRARD. Conditions") which apply to these credit facllities, The Standard Terms and
TERMS AND Conditions, Including the defined terms set out therein, form part of this Agreement,
GONDITIONS unless this letter states spacifically that one or more of the Standard Terms and

Conditions do not apply or are modified,

Wa trust you will find these facllities helpful in meeting your ongoing financing requirements, We ask that If you
wish to accept this offer of financing (which Ingludes the Standard Terme and Conditions), please do so by
signing and returning the attached duplicate copy of this letter to the undersigned. This offer will explre if net
acoepted in writing and received by the Bank on or before July 30, 2010

Yours truly,

THE TORONTO-ROMINION BANK

o — %/\
Aurel Lonlan Les Pyear, e
Ralationship Man Manager of Commarcial Credit
TO THE TORONTO-DOMINION BANK:

Fairview Nursing Home Limited heraby accepts the foregoling offer this 5 day of , 2010.
d gfain &

The Borrowar confirms that, except as may be set out sbove the credit facllity(les) detaile 35’ hot be
used by or on behalf of any third party.

7

¢¢, Guarantor(s) /

el u} Proprint™
The Bank 18 providing the guarantor(s) with a copy of this letter as a oourtesy only Th ellvery ola copy of this
letter doas not create any obilgation of the Bank to provide the guarantor(s) with notica of any changes o the
oredit facilities, Including without imltation, changes to the terms and conditions, Increases or decreases in the
amount of the credit faclitles, the estabilshment of new credit facliities or otherwise, The Bank may, or may not,
st its option, provide the guarantor(s) with such informetion, provided that the Bank wiil provide such information
upon the wrltten request of the guarantor.
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DULE A
STANDARD TERMS AND GONDITIONS

1. INTEREST RATE DEFINITIONS

Prime Rate means the rate of Interest per annum (based on a 385 day year) establishad and reported by the
Bank to the Bank of Canada from tima to time as the reference rate of interesat for datermination of interest rates
that the Bank charges to customers of varying degrees of creditworthiness in Canada for Canadian dollar loans
made by It In Canada.

The Stamping Fee rate per annum for CON$ B/As is based on a 365 day year and the Stamping Fee l¢ caloulated
on the Face Amount of each B/A pregented to the Bank for acceptance. The Stamping Fea rate per annum for
US% B/As I8 baged on a 360 day year and the Stamping Fee is calculated on the Face Amount of each B/A
presented to the Bank for acceptance.

LIBOR means the rate of Interest per annum (based on & 3680 day year) as determined by the Bank (rounded

. upwards, If necessary to the nearest whole multiple of 1/16th of 1%) at which the Bank may make available
United States dollars which are obtained by the Bank in the Interbank Eure Currency Market, Londoh, England at
approximately 11:00 a.m. (Toronto ima) on the second Business Day befora the first day of, and in an amount
gimliar to, and for the period similar to the intereat period of, such advance.

USBR means the rate of interest per annum (based on a 365 day year) eatablished by the Bank from time to time
as the reference rate of Interest for the determination of Interest rates that the Bank chargas to customers of
varylng degrees of craditworthiness for US dollar loans made by it in Canada,

Any interest rate based on & perlod legs than & year expressed as an annual rate for the purposes of the Interest
Act (Canada) Is equivalent to such determined rate muitiplied by the actual number of days in the oalendar year In
which the same Is to be ascertained and divided by the number of days in the period upon which It wes based.

2, INTEREST CALCULATION AND PAYMENT

{ntersst on Prime Based Loans and USBR Loans is calculated daily (Including February 29 in a leap year) and
paysble menthly In arrears basad on the number of days the subject loan is outstanding unless otherwise
provided in the Rate and Payment Terms Notice. Interest is charged on February 28 in & leap year.

The Stamping Fee |s calculated based on the amount and the term of the B/A and payable upon acceptance by
the Bank of the B/A. The net prooeeds received by the Borrower on a B/A advance wilf be equal to the Face
Amount of the B/A discounted at the Bank's then prevalling B/A discount rate for CONS$ B/As or US§ B/As as the
oage may be, for the spacified term of the BIA |ess the B/A Stamping Fee.

Interest on LIBOR Loans ig calculated and payable on the earlier of contract maturity o quarterly In arrears, for
the number of days in the LIBOR interest period.

|/C and L/G foes are payabie at the time set out In the Letter of Cradit indemnlity Agreement applicable to the
issued L/C or LG

Interest on Fixed Rate Term Loans is compounded monthly and payable monthly In arrears unless otherwise
provided in the Rate and Payment Terms Notice.

Interest la payable both before and after maturity or demand, default and judgment.

Each payment under this Agreement shall be applied first In payment of costs and expensas, then Interest and
fees and the balancs, if any, shall be applied Ih reduction of principal.
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For loans not secured by real proparty, all overdue amounts of principal and interest and all amounts outstanding
in excess of the Credit Limit shall bear Interest from the date on which the same bacame due or from whaen the
excess was incurred, as the case may be, until the date of payment or until the date the excess Is repald at 21%
par annum, or such Iower Interest rete if the Bank agrees to & lower Interest rats in writing. Nothing in this clause
shall be deemed to authorize the Borrower to incur loans in excess of the Credit Limit,

3, DRAWDQWN PROVISIONS

Prim

There is no minimum amount of drawdown by way of Prime Based Loans and USBR Loans, except as stated in
the asction of the Agreement titled "Businees Cradit Services Agresment”, if that saction of the Agraement hag
not been deleted. The Borrower ghall provide the Bank with 3 Business Days' notice of a requested Prime Basad
Loan or USBR Loah over $1,000,000.

BiAg

The Borrower shall advige the Bank of the requestad term or maturity date for B/As Issued hereunder, The Bank
ghall have the disorstion to restrict the term or maturity dates of B/As. In no event shall the tarm of the B/A excead
the Contractual Term Maturlty Data. The minimum amount of a drawdown by way of B/Ag is $1,000,000 and In
multiples of $100,000 thereafter. The Borrower shall provide the Bank with 3 Business Days' notice of &
requested B/A drawdown,

The Borrower shall pay to the Bank the full amount of the B/A at the maturity date of the B/A,

The Borrower appoints tha Bank as it attorney to and authorizes the Bank to (i) complete, sign, endorse,
negotiate and daliver B/As on behalf of the Borrowar In handwritten form, or by facsimlle or nechanical algnature
or ptherwise, (il) accept such B/As, and (Ili) purshese, discount, and/or negotiate B/As,

The Borrower shall advise the Bank of the requested LIBOR contract maturity period, The Bank shall have the
discration to restrict the LIBOR contract maturity. In no event shall the tarm of the LIBOR contract excesd the
Contractual Term Maturity Date. The minimum amount of 8 drawdown by way of a LIBOR Loan Is $1,000,000,
and ghall ba In multiples of $100,000 thereafter. The Borrower will pravide the Bank with 3 Business Days' notice
of a requestad LIBOR Loan.

andlor
The Bank shall have the discretion to restriot the maturity date of LiGs or LCs,

- onyversl
The Borrower wili provide the Bank with at Isast 3 Business Days' notice of Its Intentlon either to convert a B/A to
g Prime Based Loan or vice versa, falling which, the Bank may desline to accept such additional B/As or may
charge Interest on the amount of Prime Based Loans resulting from maturlty of B/As at the rate of 115% of the
rate applicabls to Prime Based Loans for the 3 Busineas Day petiod irnmaediately following such maturity.
Thereafter, the rate shall ravert to the rate applicable to Prime Based Loans.

sl Man
The Bank may, &and the Borrower hereby authorlzes the Bank to, drawdown under the Operating Loan to satisfy
any obllgations of the Borrower to the Bank In connection with any cash management service provided by the
Bank to the Borrower. The Bank may drawdown under the Operating Loan even if the drawdown results in
amounts outstanding In excess of the Cradlt Limlt,

Notice
Prior to each drawdewn and at least 10 days prior to sach Rate Term Maturity, the Borrower will advise the Bank
of Its selestion of drawdown options from those made available by the Bank. The Bank will, aftar aach
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drawdown, other than drawdowns by way of BA, LIBOR Loan or under the oparating loan, send a Rate and
Payment Terms Notice to the Borrower, '

4.P
Flxed R 8
10% Prapayment Optlon Chosgen.

(a) Once, sach calendar yaar, ("Year"), the Borrowar may, provided that an Event of Default has not ocourred,
prepay In one lump sum, an amount of principal outstanding under a Fixed Rats Term Loan not exceeding
10% of the original amount of the Fixed Rate Term Loan, upon payment of all interast accrued to the date of
prapayment without paying any prapaymant charge, If the prepayment privilege Is not used in one Year, |t
cannot be carried forward and used in a later Yaat.

(b) Provided that an Event of Default has not oocurred, the Borrower may prepey more than 10% of the
original amount of 2 Fixed Rate Term Loan in any Year, upon payment of all Interest accrued to the date
of prepayment and an amount aqual to the greater of;

l)  thres months' interest on the amount of the prepayment (the amount of prepayment is the
amount of prepayment exceeding the 10% limit described in Section 4(a)) using the Interest rate
applicable to the Fixed Rate Term Loan belng prepaid; and

i) theinterest Rate Differantial, being the amount by which:

a. the total amount of intarest on the amount of the prapayment (the amount of prepayment is the
amount of prepayment exceeding the 10% limit described in Section 4(a)) using the [nterest rate
applicable to the Fixed Rate Term Loan balng prepaid calculated for the petiod of time from the
prepayment date until the Rate Term Maturlty Dats for the Fixed Rate Term Loan being prepald
{the "Remaining Term"), exceads

b, the total amount of Interest on the amount of the prapayment (the amount of prepayment is the
amount of prepayment excaading the 10% limit described In Section 4(a)) using the interest rate
applicable to a fixed rate term ivan that the Bank would maks to a borrower for a comparable
facllity on the prepayment date, calguiated for the Remaining Term.

10% Prapaymaent Option Not Chosen,

(c) The Borrower may, provided that an Event of Default has not ocoutred, prepay all or any part of the
ptincipal then outstanding under a Fixed Rate Term Loan upon payment of all Interest acerued to the
date of prepayment and an amount egual to the greater of:

i) thrae months' interest on the amount of the prapayment using the interest rate applicable to the
Flxed Rate Term Loan being prepald: and

i)  the Interest Rate Differential, baing the amount by which:
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a. the total amount of Interest on the amount of the prepayment using the interest rate applicable to the
Fixed Rate Term Loan being prepald calculated for the period of tima from the prepayment date
until the Rate Tarm Maturity Date for the Fixed Rate Term Logn being prepaid (ihe “Remaining
Term"), axcesds

b. the total amount of interest on the amount of the prepayment using the Interest rate applicable to &
fixed rate tarm loan that the Bank would make to & borrower for a comparable facility on the
prepayment date, calculsted for the Remalning Term,

Floating Rate Term Loans

The Borrower may prepay the whole or any part of the principal outstanding under & Floating Rate Term Loan, at
any time without the payment of prepayment charges.

D DISBUR

The obligation of the Bank to permit any drawdowns hereunder at any time is subject to the following condltions
precedant;

a) The Bank shall have recelved the following documents whiol shall be in form and substance
gatisfactory to the Bank:
I} Acopy of a duly executed resolution of the Board of Directors of the Borrower empowering the
Borrowar to enter into this Agresment;
i) A copy of any necessary government approvals authorizing the Borrower to enter into this

Agreement;

iy Al of the Bank Seourity and supporting resolutions and solicitors' 1etter of opinion requirad
hereundar,

Iv) The Bortowar's compliance certificate certifying compliance with all terms and conditions
hareundar;

v} all operation of account dooumentation; and
vl) For drawdowns under the Facllity by way of LIC or LG, the Bank's standard form Lstter of Gredit
Indamnity Agresment

b) The representations and warranties contained in this Agreament are correct.

¢) No event has occurred and is continuing which constitutes an Evant of Default or would constitute an
Event of Default, but for the raquirement that notice be glven or time elapse or both.

d) The Bank has recelved the arrangement foe payable hereunder (if any) and the Borrower hag pald
#ll legsl and other expenses Incurred by the Bank in conneotion with the Agreement or the Bank
Securlty,

ENTATION
The Borrower hereby represents and warrants, which representations and warrantles shall be deemed to be
continually repeated o ong as any amounts remain outstanding and unpald undet this Agresmant or so long as
any commitment under this Agreement remalns in effect, that;

&) The Borrower Is a duly Inoorporated corporation, a limited partnership, partnership, or sole
propriatorship, duly organlzed, valldly existing and in good standing under the laws of the Jurisdiction
where the Branch/Centra is locatad and each other jurisdiction where the Borrower has property or
assets or carrles on business and the Borrower hag adequate corporate power and authotity to carry
on its businass, own proparty, borrow monles and anter into agreements thérefore, exacute and
deliver the Agreament, the Bank Security, and documents required hereundsr, and observe and
perform the terme and provisions of this Agresment.
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There are no laws, statutes or regulations applicable fo or binding upon the Borrower and no
provigions In Its charter docurnents or in any by-laws, resolutions, contracts, agreements, or
arrangemanta which would be contravened, breached, violated as a rasult of the exacution, delivary,
parformance, observance, of any terms of this Agresmant,

No Event of Default has occurred nor has any event ocoulred which, with the paasage of time or the
giving of notice, would constitute an Event of Dafault under this Agreement or which would conatitute
a default under any othar agresment,

There are no actions, sults or proceedings, including appeals or applications for review, or any
knowledge of pending actions, suits, or proceedings against the Borrower and Its subsidiarles, befors
any court or administrative agency which would result In any material sdverse change in tha
property, asssts, financlal condition, business or operationa of the Borrower,

Ali material authorizations, approvals, consents, licenses, exemptions, filings, reglstrations and other
requirements of governmental, judicial and public bodies and authorities required to carry on ita
business have been or will be obtalned or effected and are or will be in full forca and effect,

The financlal statements and forecasts deliverad to the Bank fairly present the present financial
pusition of the Borrower, and have been prepared by the Borrowar and Its auditors In accordance
with Canadlan Generally Accepted Accounting Principles consistently applied.

All of the remittances required to be made by the Borrower to the federal governmeant and all
provincial and munlcipal governments have been made, are currently up to date and there are no
outstanding arrears. Without limiting the foragoing, all employee source deductions (including
ihoomeé taxes, Employment Insurance and Canada Pension Plan), salse taxes (both provincial and
federal), corporate Income taxes, corporate capltal taxes, payroll taxes and Workers' Compensation
dues are currently paid and up to date.

1. STANDARD POSITIVE COVENANTS
So long as any amounts remaln outatanding and unpald under this Agreement or so long as any commitment
under thia Agraemant remains In effect, the Borrower will, and wiif ensure that its subsidiarias and each of the

Guarantors will:

a) Pay all amounts of principal, Interest and fees on the dates, timea and place specified herein, under
the Rate and Payment Terms Notics, and under any other agresment between the Bank and the
Borrowar,

b) Advige the Bank of any change in the amount and the terms of any credit arrangement mads with
othar lenders or any action taken by another lender to recover amounts outstanding with such other
lender.

o) Advige promptly after the happening of any event which will result in a materlal adverse change in
the financial condition, buslness, operations, or proapects of the Borrower ot the ocourrence of any
Event of Default or default under this Agreement or undet any othar agresmant for borrowed money.

d) Do all thinga necessary to malntain in good standing it corporate existence and preserve and keep
all material agreements, rights, franchiges, llcenses, operationg, contracts or other arrangementa in
full force and effact.

g) Take all naceasary agtlons to ensure thet the Bank Security and It& obligations hereundar will rank
ahead of all other indebtedness of and all other seourity granted by the Borrower,

f) Pay all taxes, assessments and government charges unless such taxes, aasessments, or charges
ara being conteated In good falth and appropriate reserves shall be made with funds set aside in a
geparate trust fund,

) Provida the Bank with Information and financlal data as it may request from time to time.

h) Maintain property, plant and aquipment in good repalr and working condltlon,

) Inform the Bank of any actual or probable iitigation and furnish the Bank with copies of detalla of any

litigation or other proceadings, which might affect the financial condltlon, buginess, operations, or
progpects of the Bomower.

Provide such additional security and documentation as may be required from time to time by the
Bank or |t solicitors,

10




g 302012 T1:28AM 7D COMMERCIAL 905 214 068 No. 6259

P 21/41
k) Continue to carry on the business currently being carried on by the Borrowar its gubsidiaries and
each of the Guarantors at the dats hereot,
B Maintain adequate Insurance on all of ita assels, undertakings, and business risks,
m) Parmit the Bank or it authorized representatives fuil and reasonable acoess (o its premigas,

business, financlal and computer records and allow the duplication or extraction of pertinent
information thersfrom and

n Comply with all applicabla laws,
8 STANDARD NEGATIVE COVENANTS

So long as any amaounts remain outstanding and unpald under this Agreament or 8o long as any commitment
under this Agreement remains In effect, the Borrower will not and will ensura that its subsidiaries and each of the
Guarantors will not;

a) Creats, inour, azsume, or suffer to exist, any mortgags, deed of trust, pledge, llen, security interest,
aasignment, charge, or encumbrance (including without limitation, any conditional sale, or other titie
retention agreement, or finance leaze) of any nature, upon or with respect to any of Itg assats or
undertakings, now owned or hereafter acquired, except for those Permitted Liens, if any, set aut in
the Latter,

b) Creats, Incur, assuma or suffer to exist any other Indebtedness for borrowed monay (except for
indebtedness resulting from Permitted Liens, if any) or guarantes or act as surety or agres o
indemnify the debts of any other Persan.

¢) Marge or consolidata with any other Pergon, or acqulre all or substantially all of the shares, assets or
businass of any other Person,
d) Sell, lease, aseign, transfer, convey or otherwise dispose of any of its now owned or hereafter

acqulred assets (Including, without imitation, shares of stock end Indebtadness of subsidiaries,
recelvables and leasehold Interests), except for Inventory disposed of in the ordinary courae of

business.
&) Terminate or enter into a surrender of any lease of any property mortgaged under the Bank Sacurity,
f Cease o carry on the business currently belng carried oh by each of the Borrower, Its subsidiaries,
and the Guarantora at the date hereof,
q) Parmit any change of ownarship or change in the capital structure of the Borrower,
4, ENVIRONMENTAL

The Botrowsr represents and warrants (which representation and warranty shall continue throughout the term of
this Agraemant) that the buainass of the Borrowar, its subsidiaries and each of the Guarantors Is being oparated
In compliance with applicable laws and regulations respecting the discharge, omission, splll or dizsposal of any
hazardous materials and that any and all enforcement actiona in respect thersto have been clearly conveyed to
the Bank.

The Barrower shall, et the request of the Bank from ime to time, and at the Borrower's expense, obtain and
provida to the Bank an environmental audit or Inspection raport of the property from audltors or inspectors
aoceptable to the Bank.

The Borrowar hereby indemnifies the Bank, its officers, directors, employees, agents and sharehelders, and
agreas to hold each of them harmless from all logs, claime, damages and expenses (including legal and audit
axpenses) Which may be suffered or incurred in connaction with the Indebtedness under this Agraement orin
sohnection with the Bank Seourity,

10, STANDARD EVENTS OF DEFAULT
Tha Bank tmay accelerate the payment of principal and intersst under any committed cradit facliity hereunder and

cancel any undrawn portion of any committed oradit facility hereunder, at any tima after the occurrence of any ane
of the following Events of Default:

a) Non-payment of principal outstanding under this Agreement when due or non-payment of intersst or
fees vutstanding under this Agreement within 3 Business Days of when due,

11




,hugo 302012 11:28AM  TD COMMERCTAL 905 214 0681 No. 6259 P, 28/41

b) If any representation, warranty or statement made hereunder or made in connection with the
execution and delivery of this Agreament or the Bank Sacurity is false or misleading at any tima.
o) - If any representation or warranty made or information provided by the Guarantor to the Bank from

time to time, including without limitation, under or in connection with the Pargonal Finanoial
Statement and Privacy Agreement provided by the Guarantor, is false or misleading at any time,

d) If there is a breach or non-perfarmance or non-observance of any term or condition of this
Agreement or the Bank Security and, if such default 15 capable to baing remedled, the default
continues unremedied for § Busliness Days after the occurranca,

8) If the Borrower, any one of its subsidiaries, or, If any of the Guarantors makes a general assignment
for the benefit of credltors, fles of presents & patition, makes a proposyl or commits any act of
bankruptey, or If any action Is taken for the winding up, liquidation or the appointment of a liquidator,
trustes in bankruptey, custodian, curator, sequestrator, recelver or any other officer with simllar
powers or If a Judgment or order shall be entered by any court approving a petition for reorganization,
arrangemant or composition of or in respect of the Borrower, any of its subsidiaries, or any of the
Guarantors or If the Borrowar, any of ite subsldlarles, or any of the Guarantors Is insclvent or
declared bankrupt,

f) If there exists & voluntary or inveluntary suspension of business of the Borrower, any of its
subsidiarles, or any of the Guarantors.

g) It action is taken by an encumbrancer against the Borrower, any of its subsidiaries, or any of the
Guarantors to take possassion of properly or enforce proceedings agalnst any asssts,

h) if any final judgment for the payment of monies is made against the Borrower, any of Its subsidiarles,
or any of the Guarantors and It ia not discharged within 30 days from the imposition of such
judgrent,

) If there exists an avent, the effect of which with lapse of time or the giving of notice, will constitute an

svent of default or a default under any other agreement for borrowed money in excess of the Cross
Default Threshold entared Into by the Borrowsr, any of Its subsidiaries, or any of the Guarantors,

) if the Borrower, any one of its subsidlarles, or any of the Guarantors default under any other present
or future agreement with the Bank or any of the Bank's subsidlaries, inclutling without limitation, any
other foan agreement, forward forelgn exchangs fransactions, interest rate and currency and/or
commodity swaps,

K) [f the Bank Security is not enforceable or if any party to the Bank Security shall dispute or deny any
iiabllity or any of its obligations under the Bank Securlty, or if any Guarantor terminates a guarantee
In respact of future advances,

) If, In tha Bank's datermination, a materlal adverse changs occurs |h the financlal conditlon, business
operatlong or prospects of the Borrower, any of the Borrower's subsidiarles, or any of the
Guarantors,

11

if the Bank acceleratas the payment of principal and interest hereunder, the Borrower shall Immediately pay to the
Bank all amounts outstanding hereunder, Including without limitation, the amount of unmaturad B/As and LIBOR
Loans and the amount of all drawn and undrawn L/Gs and L/Cs. All cost to the Bank of unwinding LIBOR 1,0ans
and all loss suffarad by the Bank In re-employing amounts repaid will be pald by the Borrower.

The Bank may demand the payment of princlpal and interest under the Operating Loan (and emy other
uncommitted facility) hersunder and cangel any undrawn portion of the Operating Loan (and any other
uncommitted faclllity) hereunder, at any time whether or not an Event of Default has occurred.

12, CURRENCY INDEMNITY,

USS loans must be rapaid with US$ and CDNS$ loans must be rapald with CDN$ and tha Borrower shall indemnify
the Bank for any loss suffered by the Bank If US$ loans are repaid with CDON$ or vice versa, whether such
payment is made pursuant to an order of a court or otharwlise,

12
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13, TAXATION ON PAYMENTS

All paymants made by the Borrowar to tha Bank will be made free and clear of all present and future taxes
(excluding the Bank's income taxes), withholdings or deductions of whatever naturs. If thege taxes, withholdings
or deductions ara required by applicable law and are mads, the Borrower, shall, as a geparate and lndependent
obligation, pay to the Bank all additional amounts as shall fully indemnlfy the Bank from any suoch taxes,
withhaldings or deductions,

REPRE

No representation or warranty or other statement made by the Bank cancerning any of the cradit facilities shall be
binding on the Bank unless made by it in writing a8 & specific amendment to this Agraement.

15. CHANGING THE AGREEMENT '
a) Tha Bank may, from tima fo time, unllaterally cheinge the provisions of this Agreament where (i) the

provisions of the Agraement relate to tha Oparating Loan (and eny other uncommitted facility) or ()
such change 18 for the banefit of the Borrower, or made at the Borrower's requast, Including without
limitation, decraases to fees or interast payable hereunder or (ili) where such changa makes
compllance with this Agreement less onerous to the Borrower, insluding withaout limitation, raleasa of
security. These changes can ba mada by the Bank providing written notice to the Borrower of such
changes in the form of a specific walver or a document constituting an amending agraament. The
Barrower |5 not reguired to exacuta such walver or smending agreement, unless the Bank requasts
the Borrower to sign such walver or amending agreement, A changa in the Piite Ratd and USER s
not an amendment to tha terms of this Agreement that requires notification to be provided to the
Bortower,

b) Changes to the Agraement, other than as desoribad in a) above, including changes to ¢ovanants ang
faus payable by the Borrower, ara required to be agreed to by the Bank and the Borrower |n writing,
by the Bank and tha Borrower each signing an amending agreement.

g) Tha Bank is not required to notify a Guarantor of any change in the Agresment, including any
increase in tha Cradit Limit,

1

If tha introduction of or any ¢hanga in any present or future law, regulation, treaty, official or unofficial diractive, or
regulatory requirament, (whether or not having the force of law) or in the interpretation or application thereof,
relatas to:

) tha imposltion or exemption of taxation of payments due to the Bank or on rezerves or deemed
reservas in raspact of the undrawn partion of any Fasility or loan made available haraunder, or,

1)} any reserve, special daposit, regulatory ot similar requlrement againat assats, deposits, or [oans or
othar acg ulsition of funds for lozns by the Bank; or,

fif) the amount of capital raquired or expectad to ba maintalned by the Bank as a result of the existence

of the advances or the commitment made hereundar,

and the result of such occurrenca is, in tha sole determination of tha Bank, to incraase the cost of the Bank or to
reduce the incoma racaived or recelvable by the Bank hereundet, the Barrowar shall, on démand by the Bank,
pay to the Bank that amount which the Bank estimates will compensate It for such additlonal cost or reduction in
incorme and tha Bank's estimate shall ba conclusive, ghsent manifast arrar,

17. EXPENSES ,

The Borrower shall pay, within 5 Businesa Days fallowing notification, all fass and expenses (including but not
limited to all legal fees) incurrad by the Bank In connaction with the preparation, registration and ongaing
administration of this Agreement and the Bank Sacurity and with the anforcement of the Bank's rights and
remadies under this Agreement and the Bank Security whather or not eany amounts are advanced under the
Agreament. Thase fees and expansas shall Include, but not be limited, to all outside counsal fees and expensas
and all In-housa legal fees and expenses, if in-house counsel are used, and all outslde professional advisory fees
and expenses. The Borrower shall pay Interest on unpald amounts due pursuant to this paragraph at the All-In
Rata plus 2% per annum.

13
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Without limiting the generality of Section 24, the Bank or it's agent, Is authorizad to debit any of the Borrower's
acoounts with the amount of the faes and expenses owed by the Borrowar heraunder, including the registration
fee in connection with the Bank Security, even if that dabiting craates an overdraft in any such account, If there
are Insufficient funds in the Borrower's accounts fo reimburse tha Bank or it's agent for payment of the fees and
expenses owed by the Botrower hereunder, the amount debited to the Borrowar's aceounts shall be deamad to
be a Prime Based Loan under the Operating Loan,

The Barrower will, If requested by tha Bank, sign a Pre-Authorized Paymant Authorization In a format acoeptable
to the Bank to parmit the Bank's agent to debit the Borrower's accounts as contemplated in this Section,

AIVER '
Any fallure by the Bank to object to or take action with respect to a breach of this Agreement or any Bank Sacurity
or upon the ocourrence of an Event of Default shall not conatitute a walver of the Bank's right to take action at a
later data on that breach, No course of conduct by the Bank will give rise to any reasonable expectation which ls
in any way inconsistent with the terms and conditions of this Agreement and the Bank Security or the Bank's
rights thereunder.

1 ESS

The Bank shall racord on Its racords the amount of all loans mada hereunder, paymants made In respect therato,
and all othar amounts becoming due to the Bank under thls Agreemant. Tha Bank's records constitute, In the
absence of manifast eror, conclusive evidence of the indebtadness of the Borrower to the Bank pursuant to this
Agreement,

The Borrower will sign the Bank's standatd form Letter of Credit Indemnity Agreemént for all L/ICs and L/Gs
isgued by the Bank,

With respact to chattel mortgages taken as Bank Sequrlty, this Agreament is the Promigsery Nota referrad to in
sama chattel mortgags, and the indebtedness incurrad heraunder Is the true indebtedness secured by the chattel
mortgage,

20, ENTIRE AGREEMENTS

This Agresment replaces any previous Istter agreements dealing specifically with terms and conditions of the
credit facilitios describad In the Letter. Agreements ralating to other credit facilities made avallable by the Bank
continus to apply for those othar credit faclities. This Agreement, and if applicable, the Letter of Cradit Indemnlty
Agrasment, are the entire agreements relating to the Facllltles desoribed in this Agresmant.

2

The Bank may assign or grant participation in all or part of this Agraement or in any loan mada haraunder without
notles to and without the Borrowar's consent.

The Borrower may riot agsign or transfer ali or any part of its rights or obligations under this Agraement.

E OF INF
The Borrower hereby Irmevocably authorizes and directs the Borrower's sccountant, (the "Accountant”) to deliver
all financial statemants and othar financial Information concarning the Borrower to the Bank and agrees that the
Bank and the Accountant may communicate directly with eash other.

D&EE
The Borrower hefeby acknowledges and agraes that In the event any of the followlng accur: () Default by the
Borrower under any forward forelgn exchange contract ("FX Contract"); (Il) Default by the Borrowar In payment of
monles owing by It to anyone, including the Bank; (Iif) Default In the performance of any other obligation of the
Borrower under any agreement to which it is subject; or (iv) the Borrower ls adjudged to be or voluntarily becomes
bankrupt of insolvent or admits In writing to its inablllty to pay its debts as they come due or has a receivar

14
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appointed over its assets, the Bank shall be entltied without advance notice to the Borrowar to close out and
terminate all of the outstanding FX Contracts anterad Into hereunder, using normal sommercial practices
employed by the Bank, to determina the galn or (083 for esch terminated FX contrect. The Bank shall then be
entitied to caleulate & net tarmination value for all of the terminated FX Contracts which shall be the net sum of all
the Jusses and galns ariging from the termination of the FX Contracts which net sum shall be the "Close Out
Valug" of the terminatad FX Contracts, The Borrower acknowledges that it shall be required to forthwith pay any
positive Close Out Value owing io the Bank and the Bank shall ba raquired to pay any negative Close Out Value
owing to the Borrower, subject ta any rights of set-off to which the Bank is entltled or subjsct.

-QFF

In addition to and not in limitation of any rights now or hereafter granted under applicable law, the Bank may at
any time and from time to time without notice to the Borrower or any other Person, eny notice being expressly
walved by the Borrower, sat-off and compensate and apply any and all deposits, general or spaclal, time or
demand, provisional or final, matured or unmatured, n any currency, and any other indebtedness or amount
payable by the Bank (irespactive of the place of payment or booking office of the obligation), to or for the oredit of
ot for the Borrower's account, including without iimitation, any amount owed by the Bank to the Borrower under
any FX Contract or other treasury or derivative product, against and on account of the indebtedness and flability
under this Agreement notwithetanding that any of them are contingent or unmatured or in a different currency
than the indebtedness and ilabliity under this Agreement,

When applying a deposlt or other obligetion In a different currency than the indebtedness and liablfity under this
Agreement to the indebtadness and lability under this Agreement, the Bank wili cunvert the deposit or other
obligation to the gurrency of the indebtadness and iiebility under this Agreement using the Bank's noon spot rate
of exchange for the converslon of such curraricy. )

26, LIMITATION ACT

Tha Borrower and the Bank hereby agres that the Iimitation perlod for cornmencement of any court action or
proceading agalnst the Borrower with respect to demand loans shall be six (6) years rather than the perlod of time
that is set out in the applicable (Imitation legislation,

26, MISCELLANEQUS
D The Borrower has received a signed copy of this Agreement;
) If more than one Person, firm or corporation signs this Agraement as the Borrowar, each patty Iy

jointly end sevarally llable hereunder, and the Bank may raquira payment of ail arounts payable
under this Agreamant from any one of them, or a portion from each, but the Bank ls released from
any of its obligations by performing that obilgation to ary one of them. Each Borrower hereby
acknowledges thet each Borrower Is an agent of each other Borrower and payment by any Borrower
hereunder shall be deemesd to be payment by the Borrowar making the payrent and by each other
Borrower, Each payment, Inciuding interest paymenta, made will constitute en acknowledgament of
the Indebtedness and lability heraunder by each Botrower,

lif) Actounting terms will (fo the extent not defined In this Agreement) be interpreted In assordance with
acgounting principles established from time to time by the Canadlan Institute of Charterad
Accountants (or any suscessor) consistantly applied, and all finencial statements and information
provided to the Bank will be prepared in accordance with those principles;

iv) This Agreement is govarnad by the law of the Provinoe or Territory where the Branch/Cantre g
located.
v) Unless stated otherwize, all amounts referred to herain are in Canadlan dollars

27, DEFINITIONS
Capitalized Terms used In this Agreement shall have the following meanings:

"All-In Rate" maans the greater of the Interest Rate that the Borrower pays for Prima Based Loans (which for
greater certainty Includes the percent per annum added to the Prime Rate) or the highest fixed rate paid for Fixed
Rate Tarm Loans.
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"Agreerment” means the agreement batween the Bank and the Borrowar set out in the Letter and this Schedule
"A" - Standard Terms and Conditions.

"Businass Day" means any day (other than a Saturday or Sunday) that the Branch/Centre is open for buglness,

‘Branch/Csntra" means The Toronto-Dominion Bank branch or banking centre noted on the first page of the
L.etter, or such other branoh or oentre s may from time to time be designated by the Bank.

"Contractual Term Maturity Date" means the last day of the Contractual Term perlod, {f the Latter does not set out
a spacific Contractual Term perlod but rather refers to a period of tine up to which the Contractual Term Maturity
Dats can oceur, the Bank and the Borrower must agree on a Contractual Term Maturity Date before first
drawdown, which Contractual Tarm Maturity Date will be et out in the Rate and Payments Terms Notice.

“Cross Default Threshold” means the cross default threshold set out In the Letter. If no guch cross default
threshold is set out In the Letter it will be deamed fo be zaro.

*Face Amount” means, in respect of.

(i) a B/A, the amount payable to the holder thereof on its maturity;
(1) A L/G or /G, the maximum amount payable to the beneficlary specified tharaln or any other Person
to whom paymenis may be required to be made pursuant to such L/C or /G,

"Fixed Rate Term Loan” means any drawdown in Canadian doflars under a Credlt Facllity &t an interest rate
whioh s fixed for & Rate Term at such rata as Is determined by the Bank as Its sole discretion,

“Inventory Value" means, at any time of determination, the total valua (based on the lower of cost or market) of
the Borrowar's inventories that are subject to the Bank Security (other than (1) those inventories supplied by trade
craditors who at that time have not been fuily paid and would have a right to repossess all or part of such
Inventorias if the Borrower were then alther bankrupt or in receivership, (1) thoss Inventorles comprising work In
process and (ifl) those inventories that the Bank may from time to time deslgnate In its sole diacretion) minus the
total amount of any claims, liens or encumbrances on those inventorles having or purporting to have priority over
the Bank,

“ sttar” maans the jetter from the Bank to the Borrowar to whigh thls Schedule "A" - Standard Terms and
Conditions ig attached,

" attar of Cradit" or "L/C" means & documentary letter of credit or similar Instrument in form and substance
satlgfactory to the Bank.

i_gttar of Guarantee" or "L/G" means & stand-by ietter of guarantee or similar instrument in form and substance
satisfactory to the Bank.

"RPgrson” includes any Individual, sole propriatorship, corporation, partnership, joint venture, trust, unincorporated
assoclation, association, inatltutlon, entity, party, or government (whether natlonal, federal, provinclal, state,
municipal, clty, county, or otherwise and Including any instrumentallty, d!visnon agency, body, or department
thareof).

*Purchase Money Security Inferest” means a seourity interest on equipment which 1s granted to & lender or to the
saller of such equipment in order to aecure the purchase price of auch equipment or a loan to acquire such
equipment, provided that the amount secured by the security Intereat does not exceed the cost of the equipment,
the Borrower provides written notice to the Bank prior to the creation of the security Interest, and the creditor
under tha sacurity Interest has, if requestad by the Bank, entered into an inter-cred itor agreementW|th the Bank,
In a format accaptable to the Bank,

"‘Rate Term" means that perlod of time as selected by the Borrower from the oplions offered to it by the Bank,
during which & Fixed Rate Term Loan wilt bear a parficular Interest rate, if no Rate Tem is selected, the
Borrowar wlll be deemed to have selected a Rate Term of 1 year,

"Rate Term Maturlty” means the last day of & Rate Term which day may never exceed the Contractual Term
Maturity Date,

16




'Rate and Payment Terms Notice" means the notice sent by the Bank setting out the interast rate and payment
terms for a partlcular drawdown,

*Roceivable Value" means, at any time of determination, the total value of those of the Borrower's trade accounts
recaivable that are subject to the Bank Security other than (1) those accounts then outstandlng for 90 daya, (ii)
those accounts owing by Parsans, firms or corporations affiliated with the Borrowar, (iil) those accounts that the
Bank may from time to time designate in its sole disoretion, (iv) those accounts subject to any claim, liens, or
encumbrance having or purporting to have priority over the Bank, (v) those accounts which are subject to a ciaim
of set-off by the obligor under such account, MINUS the total amount of ail clalms, llens, or encumbrances on
thoss recelvables having or purporting to have priority over the Benk.

"Recwivables/inventory Summary" means a summary of the Borrowetr's trade account recelvables and
inventories, in form as the Bank may require and certified by a sanior officer/representative of the Beorrowaer,

"US$ Equivalent” means, on any date, the squivalent amount in United States Dollars after giving effect to &
converalon of  speclfied amount of Canadian Dollars to United States Doliars at the Bank's noan spot rate of
exchange for Canadian Dollars to United States Dollars established by the Bank for the day In quastion.
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| | U4
Commaerclal Banking

Toronte Gentre

65 King St W 3rd Floor TD Tower
Toronto, ON

MEK 1A2.

Telephone No.: (416) 982 8521
Fax No.! (418) 307 8743

April 23, 2042

FAIRVIEW NURSING HOME LIMITED
Attention: Agatha Chambers

Dear Mrs, Chambers,

The following emending agreament (the "Amending Agreement”) amends the terms and conditions of the cradit
facllties (the "Facliitles") provided to the Borrower pursuant o the Agreement dated July 7, 2010;

BORROWER
FAIRVIEW NURSING HOME LIMITED (the "Borrawer")
LENDER

The Torpnto-Dominlon Bank (the "Bank"), through Its Toronto Centre branch, In Toronto, ON.

DELETE THE FOLLOWING:

Reporting Requlrements:

The Borrower will provide:

1) Audited annual financial statements for Fairview Nursing Home Limited within 120 daye of fiscal
year gnd

2) Pergonal net worth statemant from Harbert Chambers in & form acceptable o the Bank upon the

Bank's raquest
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5

'

Reporting Requirematits;
The Borrower will provide:

1) Aucc!lited annual financial statements for Fairview Nursing Home Limited within 80 days of fiscal yaar
en
CHE WA =
RD
ND N§

Schedule "A" sets out the Standard Terms and Conditions ("Standard Terms and Conditiong") which apply to
these oredit facliities, The Standard Terms and Conditions, including the defined terms set out therein, form part
of this Agreement, unlass this letter states specifically that one or more of the Standard Terms and Conditions do
not apply or are modified.

Unless otherwise steted, the amendments outiined abave are | addition to the Terms and Conditions of the
sxisting Agresment, All othsr terms and conditions remain unchanged,

We ask that the Borrower slign and return the sttached duplicats copy of this Amending Agreement to the Bank
on or before Aptll 30, 2012, which is the date the amendmants will come Into foroe (the "Effactive Date").
Notwithetanding the foragolng, the Borrower's continued use of the Credit Facilitles or failurae to repay the Cradit

Facllities in full after the Effective Date constitutes the Borrower's acknowledgemeant and acceptance of this
Amending Agresment

Yours fruly,

THE TORONTO-DOMINION BANK ’

/f : | ;
/%(i \ %\ Wy 79\
Aurel Lanlgn James Kehneth Mackay-
RelationshipMenagear - Mangger Commercial Credit
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)

Borrowsr Acknowledgement Sectlon,

TO THE TORONTO-DOMINION BANK:

FAIRVIEW NURSING HOME LIMITED hereby accepts the foragolng offer this G155, day of ¢/ 4] 55
20 [3} The Borrowsr confirms that, except as may be sat out above, the oredit faclity(les) detailed hereln shail
not be used by ot on behalf of any thlrd party.

Signature

T P A R

{/Print Namsa & Position Print Name & Position

O~ fhrzg dent




This is Exhibit “C” referred to in the

A Commissiorer for/Taking Affidavits




FORBEARANCE AGREEMENT

THIS AGREEMENT is made as of this 22nd day of August, 2012.

AMONG:
THE TORONTO-DOMINION BANK
(hereinafter referred to as the “Lender” or “Tﬁ”)
- and -
FAIRVIEW NURSING HOME LIMITED
(hereinafter referred to as the “Borrower”)
- and -
THE ESTATE OF HERBERT WASHINGTON CHAMBERS

(hereinafter referred to as the “Personal Guarantor”)

RECITALS:

WHEREAS the Lender has provided certain credit facilities (the “Credit
Facilities”) pursuant to a facility letter dated July 7, 2010 and accepted by the Borrower and the
Personal Guarantor on July 8, 2010, as amended by letter agreement dated April 23, 2012
(collectively, the “Credit Agreement”);

AND WHEREAS, to secure the obligations of the Borrower to the Lender,
including those arising under the Credit Agreement, the Borrower has provided security in
favour of the Lender, including, without limitation, the security set out in Schedule “A” hereto
(collectively, the “Security”); ‘

AND WHEREAS the Personal Guarantor has provided a guarantee in favour of
the Lender in respect of the obligations of the Borrower to the Lender as set out in Schedule “A”
hereto (the “Guarantee”);

AND WHEREAS the Personal Guarantor and the Borrower have requested and
the Lender has agreed to forbear from taking certain actions under the Security and the
Guarantee, solely on the terms and conditions and subject to the limitations as specified in this

 Agreement so as to permit the Borrower and the Personal Guarantor time to arrange for a sale of

the assets of the Borrower to repay the Lender in full;
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NOW THEREFORE in consideration of the respective covenants of the parties
hereto as herein contained, and other good and valuable consideration (the receipt and
sufficiency of which are hereby acknowledged) the parties hereby agree as follows:

ARTICLE 1
INTERPRETATION

11 Definitions

In this Agreement, unless the context otherwise requires, all terms defined in the
Credit Agreement and not otherwise defined herein shall have the respective meanings ascribed
to them in the Credit Agreement,

1.2 Gender and Number

Words importing the singular include the plural and vice versa and words
importing gender include all genders,

1.3 Severability

Each of the provisions contained in this Agreement is distinct and severable, and a
declaration of invalidity, illegality or unenforceability of any such provision or part thereof by a
court of competent jurisdiction shall not affect the validity or enforceability of any other
provision of this Agreement,

14  Headings

The division of this Agreement into articles, sections and clauses, and the
insertion of headings are for convenience of reference only and shall not affect the construction
or interpretation of this Agreement.

1.5  Governing Law

This Agreement shall be governed by and construed in accordance with the laws
ofthe Province of Ontario and the federal laws of Canada applicable therein.

1.6 Attornment

The parties hereto irrevocably submit and attorn to the non-exclusive jurisdiction
of the courts of the Province of Ontario for all matters arising out of or in connection with this
Agreement,

1.7 Conflicts

If there is any inconsistency or conflict between the terms ofthis Agreement and
the terms of the Credit Agreement or the Security, the provisions ofthis Agreement shall prevail
to the extent of the inconsistency, but the foregoing shall not apply to limit or restrict in any way
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the rights and remedies of the Lender under the Credit Agreement, the Security or this
Agreement other than as may be specifically contemplated herein.

2.1

2.2

ARTICLE 2
ACKNOWLEDGEMENT AND CONFIRMATION

Acknowledgement of Obligations

(a)

(b

(©

The Borrower and the Personal Guarantor hereby acknowledge, confirm and
agree that, as of the close of business on August 7, 2012, the Borrower was
indebted to the Lender in respect of advances made pursuant to the Credit
Agreement (collectively, the “Indebtedness”) as follows, exclusive of fees and
costs:

Revolving Operating Facility $74,643,08
* interest accrues at TD Prime + 3.0%

Non-Revolving Demand Facility $1,086,271.80
*interest accrues at TD Prime + 3.0%

TOTAL INDEBTEDNESS $1,160,914.88

The Personal Guarantor acknowledges, confirms and agrees that the Indebtedness,
together with interest accrued and accruing thereon, and fees, costs, expenses and
other charges now or hereafter properly payable by the Borrower to the Lender
under the Credit Agreement is unconditionally owing by the Borrower to the
Lender, without any right of setoff, defence, counterclaim or reduction of any

- kind, nature or description whatsoever, and the Personal Guarantor is estopped

from disputing such Indebtedness.

The Personal Guarantor confirms and agrees that it will continue to accept
statements of the Indebtedness issued by the Lender to be accurate statements of
the amount and the particulars of the Indebtedness as of the date of the statement,
absent manifest error,

Acknowledgement of Security Interests and Guarantees

@)

The Borrower hereby acknowledges, confirms and agrees that the Security has not
been discharged, waived or varied, that is it binding upon it, as applicable, and
that the Security is enforceable in accordance with its written terms until the
obligations of the Borrower to the Lender have been indefeasibly paid and
satisfied in full, following which the Lender shall provide a discharge of any
security interest,
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(b)  The Personal Guarantor hereby acknowledges, confirms and agrees that the
Guarantee is and shall continue to be in full force and effect and is valid, binding
and enforceable in accordance with its terms until the obligations of the Borrower
to the Lender have been indefeasibly paid and satisfied in full.

2.3  Acknowledgement of Rights

The Personal Guarantor hereby acknowledges, confirms and agrees that the
Lender is entitled to exercise its rights and remedies under the Credit Agreement, the Security,
the Guarantee, the Mortgages Act, the Personal Property Security Act (Ontario) (“PPSA”) and
other applicable law,

2.4  Acknowledgement in respect of certain Events of Default

The Borrower and the Personal Guarantor hereby acknowledge, confirm and
agree that one or more defaults have occurred under the Credit Agreement and are continuing
(any and all such defaults as may be existing and known to the Lender as of the date hereof being
referred to as the “Existing Defaults”) and that the Lender has not waived, and does not intend
to waive, such Existing Defaults, and nothing contained herein or the transactions contemplated
hereby shall be deemed to constitute any such waiver or a renewal of the Credit Agreement.

2.5 Demands

The Borrower and Personal Guarantor acknowledge that they have, prior to the
date of this Forbearance Agreement, received from the Lender validly issued and delivered
demands for acceleration and payment of all obligations due under the Credit Agreement. The
Borrower further acknowledges that the Lender has delivered and it has received a Notice of
Intention to Enforce Security (the “Notice”) in respect of the Security pursuant to Section 244(1)
of the Bankruptcy and Insolvency Act (“BIA”) and acknowledges and confirms that the 10-day
notice period set forth in the Notice is hereby waived by the Borrower. Each of the Borrower
and the Personal Guarantor acknowledges that nothing in this Agreement shall constitute a
waiver or revocation of such demands or Notice,

2.6  Additional Acknowledgements
The Personal Guarantor acknowledges, confirms and agrees that;
(a) the facts set out in the recitals to this Agreement are true and accurate;

(b) except as hereby amended, the Credit Agreement, the Security and the Guarantee
will remain in full force and effect, unamended, except as provided for herein;

()  except as provided for in this Agreement, the Lender (either by itself or through
its employees or agents) has made no promises, nor has it taken any action or
omitted to take any action, that would constitute a waiver of its rights to enforce
the Security and pursue its remedies in respect of the obligations of the Borrower
to the Lender, or that would stop it from doing so; and
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(d)  the Lender has acted to the date hereof in a commercially reasonable manner and
the Personal Guarantor is estopped from disputing same.

ARTICLE 3
FORBEARANCE CONDITIONS

31 Forbearance

(a)  In reliance upon the representations, warranties and covenants of the Borrower
contained in this Agreement and subject to the terms and conditions of this
Agreement, and any documents executed in connection herewith, the Lender
agrees, subject to the terms hereof, to forebear from exercising its rights and
remedies under the Credit Agreement, the Guarantee, the Security, the PPSA and
other applicable law, until the earlier of February 14, 2013 and the occurrence of
an Intervening Bvent (as defined hereafter) (the “Forbearance Period”).

(b)  The Lender agrees that it shall take no further action or proceedings in furtherance
of its demands or Notices of Intention as referred to at Section 2.5 hereof during
the currency of the Forbearance Period.

(c) Upon the termination of the Forbearance Period, the agreement of the Lender to
forebear shall, at its option and without further action, terminate and be of no
further force and effect, it being expressly agreed that the effect of such
termination will be to permit the Lender to exercise its rights and remedies
immediately, including, without limitation: (i) the acceleration of all of the
obligations of the Borrower to the Lender without any further notice, passage of
time or forbearance of any kind; (ii) the private appointment of a receiver under
the security held by the Lender from the Borrower; and (iii) the application to a
court to enforce any private or other remedies available to the Lender or to seek
the appointment by the Court of any interim receiver, receiver, receiver and
manager and/or any trustee in bankruptcy of any one or more 